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Judgement

U.C. Maheshwari, J.—Heard on the question of admission. Petitioners ?
defendants have filed this petition under Article 227 of the Constitution of India
being aggrieved by the order dated 11.10.2013, (P-4), passed by the 1st Civil
Judge, Class-II, Burhanpur in COS No. 29-A/12, whereby his application filed
under Order 6, Rule 17 of CPC for amendment of the WS after closing the
evidence of the plaintiff has been dismissed in the light of the decision of the
Apex Court in the matter of Vidyabai and Others Vs. Padmalatha and Another, by
holding that same was filed at belated stage after framing the issues.

2. In the course of arguments, in view of the dictum of the Apex Court delivered
in the above mentioned cited case, on making certain query from the petitioner''s
counsel, instead to argue further seeks permission to withdraw this petition as
not pressed with liberty to challenge the impugned order subject to final
judgment and decree of the trial court on arising the occasion in duly constituted
appeal with further prayer for appropriate direction to the trial court that the
facts stated in the application being additional approach from the facts already
pleaded in the WS, then the petitioner should be permitted to adduce the
evidence with respect of the averments made in the amendment application
subject to appreciation and consideration of the same at final fag of the matter.
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3. Considering earlier prayer, without expressing any opinion on merits of the
matter on the impugned order, the petition is hereby dismissed as withdrawn and
not pressed with liberty to challenge the impugned order, subject to final
judgment and decree on arising the occasion in duly constituted appeal. So far
later prayer is concerned, the trial court is directed to permit the petitioner to
adduce the evidence with respect of the facts stated in the amendment
application and decide its validity in the light of procedure prescribed regarding
pleadings and proof under the law at the time of appreciation of the evidence for
final disposal.

4. It is also observed that respondent No. 1, if aggrieved by this order or any
part of it, then he may approach to this court with appropriate petition or
application for redressal of his grievance. Cc as per rules.
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