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Judgement

H.K. Rathod, J.—Heard Mr.Vyas for Mr.B.S.Patel appearing on behalf of the
petitioner and Mr.L.R. Pujari, learned AGP appearing for the respondent
authorities.

2. In the present petition, Rule has been issued by this Court on 23rd July, 1990
and ad-interim relief in terms of para-11(c) has been granted by this Court.

3. The brief facts of the giving rise to this petition are as under.

The present petitioner was owner of the land in village Umran, Taluka and
District Bharuch in the year 1979-80. The land has been received by the
petitioner from one Bai Mani, widow of Lallubhai Ramdas. The gift deed was
executed and permission for the said gift deed was also obtained from
respondent No.1''s office. It is also stated that the petitioner was personally
cultivateing the land for a long period but since the husband of the petitioner was
serving at Samani, Taluka Amod as a teacher and was residing at village Samani
and there was a considerable distance between village Samani and village
Umram and because of this, the petitioner was not in position to cultivate theland
personally and ultimately, the petitioner sold the land and decided to purchase
land in village Samani itself. The petitioner entered into an agreement to sell on
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11-5-1979 and the said agreement has been executed between the petitioner
and the mother of respondent No.4 executed the sale deed in favour of the
petitoner on 7-4-80. The sale deed had been mutated in the record of rights by
the revenue authorities on 23-5-80 and the entry was certified on 29-7-80 by
revenue authorities. The petitioner was cultivating the land without any
disturbance from any of the respoondents. The petitioner has invested
considerable amount for development of the land and agircultural income was
also the main source of income for the present petitioner.

4. The petitioner had received a show cause notice u/s 108(6) of the Land
Revenue Rules on 5-3-1988 issued by the repondent No.1 on the ground that the
petitoiner was not an agriculturist at the time of execution of the sale deed
eventhough the entry was cetified on 29th July, 1980 and the said transaction
was illegal and respondent No.1 issued the show cause notice to cancel the entry.
The Deputy Collector, Bharuch who had issued the show cause notice dated 5th
March, 1988 has proceeded in nqury under the revison of Rule 108(6) and
having come to the conclusion by order dated 3rd May, 1988 cancelled the entry
as it was violative of Section 63 of the Tenancy Act and also directed to the
Mamlatdar to initiate proceeding against the peitioner under the provsions of
Section 84-C of the Tenancy Act. Against that order, the petitioner has preferred
the appeal before the Collector, Bharuch wherein, the Collector, Bharuch had
dismissed the said appeal No. 47 / 88 on 15th September, 1989. Thereafter the
petitioner has approached the Additional Chief Secretary (Appeals), Revenue
Department and the said revision was also rejected by the authority by order
dated 28th June, 1990. Against that, the present petition has been filed by the
petitioner.

5. The petitioner has raised contention about unreasonable delay for initiating
inquiry proceedings under Rule 108(6) in reply to the show cause notice dated
5ht March, 1988 by reply dated 5ht April, 1988. The question of unreasonable
delay has been specifically raised in the reply. However, none of the authority has
considered any contention of unreaonable delay on the part of the respondent
authority for initiating the proceedings under Rule 108 (6) of the Bombay Land
Revenue Code.

6. Mr.Vyas, learned advocate for the petitioner has raised important question that
the respondent authorities have committed error in exercising of jurisdiction in
reopening the revenue entry of 2659 after lapse of more than 8 years in
contravention of the clear judgment of Supreme Court reported in Raghav
Natha''s case in 10 G.L.R. 992. Mr.Vyas has submitted that one contention is
sufficient set aside the orders passed by the lower authorities and therefore, he
is not pressing any other submission in respect of the merits of the matter.
Though he has made clear that in the present case entry has been cancelled and
therefore, question is relating to cancellation of entry and no question of title. He
has also submitted that power has been exercised by the authority under the
Land Revenue Rules under Rule 108(6) then how the authority can examine the
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question of title. Therefore, the authority has committed gross error in examining
the title of the petitioners when inquiry was limited to the examination of
question of entry made in the revenue record. Mr. L.R. Pujari, learned AGP
appearing on behalf of the respondent has submitted that on the date of
transaction, the petitioner was not agriculturist and no permision was asked for
or obtained under the provisions of Tenancy Act. Therefore, petitioner has
violated Section 63 of the Tenancy Act. The petitoner has purchased Agricultural
land when petitioner was not an agriculturist, which violated the provisions of
Section 63 of the Tenancy Act. He also submitted that transaction itself is bad
and void and therefore question of delay in such cases cannot be considered and
such decision cannot be applied when the transaction itself is void.

7. Mr.Vyas, learned advocate for the petitioner has submitted that before the
lower authorities, the question of unreasonable delay for initiating the proceeding
under Rule 108(6) has been raised by the petitioner but the said question has
not been properly examined by the lower authorities. The lower authorities have
distinguished the decision of this Court as well as Apex Court in respect of the
unreasonable delay on the ground that all the decisions are relating to the
proceedings u/s 211 of the Bombay Land Revenue Code and not relating to the
proceedings recording the entry in the revenue record. Therefore, the lower
authority has considered such unreasonable delay will not affect the proceedings
initiated by the authority under Rule 108(6) and same can be rectified without
considering the question of unreasonable delay. The lower authorities also
considered that whenever such defects is brought to the notice of the higher
authorities, the same shall have to be considered, even in such event, question
of delay cannot come into way for initiating the proceedings by the revenue
authorities.

8. Mr.Vyas, learned advocate appearing on behalf of the petitioner has relied
upon the decision of this Court in case of Janardan D. Patel Vs. State of Gujarat,
and submitted that u/s 211 of the Gujarat Land Revenue Rules 1972 and Rule
108, the powers of revision under Rule 108 is subject to same limitation as
powers of revision u/s 211. The powers must be exercised within a reasonable
time as laid down in RAGHVANATHA CASE (SUPRA) (1969) 10 GLR 992 S C The
Officer exercising the powers under Land Revenue Code cannot aursurp the
powers under another enactment. The procedure pointed out as to what should
be done in such cases. It is also further observed by this Court that it cannot be
gainsaid that the revision powers under the relevant provisions contained in Rule
108(6) of the rules are quite similar to those contained in Section 211 of the
Code. What applies to Section 211 of the Code would apply with equal force to
Rule 108(6) of the Rules. It is further observed that the revenue authorities have
no jurisdiction to decide whether or not a transaction is in contravention of any
statutory provisions contained in any other enactment and authority having
limited jurisdiction cannot obviously expand its jurisdiction nor assume
jurisdiction not conferred on it by law. Therefore, while exercising the powers
under Rule 108(6), the authority has no powers to decide the validity of the
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transaction on the touch stone of the statutory provisions occurring in some
other enactment. If any such question arise,the matter should be referred to the
authority empowered to deal with under the said other enactments. It may be
noted that the revenue authorities with respect to the mutation proceedings in
the revenue records popularly known as RTS proceedings are invested with
limited powers regarding the maintenance of revenue record for fiscal purposes
and making mutation entries therein on certain contingency. Its bare perusal
clearly goes to show that what is to be inquired is the correctness of the entry in
the record of rights and the Registrar of mutation in accordance with law and
rules framed in that regard. Thus, it becomes clear that the revenue authority
exercising the powers with respect to the RTS proceedings are invested with the
limited powers. They cannot themselves assume certain powers not conferred on
them by law. The appellate authority having limited jurisdiction cannot obviously
expand its jurisdiction nor can assume jurisdiction not conferred on it by law. In
that view of the matter, it has no power to decide the validity of the transaction
on the touch stone of the statutory provisions framed in some other enactments.
Similar view has been taken by this Court in case of Evergreen Apartment Co-
operative Housing Society Ltd. Vs. Special Secretary (Appeals), Revenue
Department, Gujarat State, . It has also been considered by this Court in a case
reported in Janardan D. Patel Vs. State of Gujarat, .

9. Relying upon said decision of this Court, Mr.Vyas submitted that notice has
been issued by the revenue authorities under Rule 108(6) and therefore, the
validity of the transaction cannot be examined while initiating the proceedings
under Rule 108(6). Therefore Mr.Vyas submitted that the sale transaction which
has been cancelled by the authority is beyond the jurisdiction. Mr. Vyas further
submitted that the said proceedings under Rule 108(6) has been initiated by the
authorities after period of about 8 years.

10. I have heard the learned advocates appearing on behalf of the respective
parties. In the present case, the petitioner has been able to succeed in respect of
the contention of the unreasonable delay on the part of the respondent
authorities for initiating the proceedings under Rule 108 (6) of the Bombay Land
Revenue Code and therefore, I am not going into merits of another aspects of
the matter and this Court is examining the question of unreasonable delay which
has been raised by the learned advocate Mr. Vyas. Mr.Vyas has also relied upon
the decision of this Court as well as Apex Court in support of his contention.

11. Following authorities have been cited by Mr.Vyas learned advocate for the
petitioner in support of his contention.

In case of Evergreen Apartment Co-operative Housing Society Ltd. Vs. Special
Secretary (Appeals), Revenue Department, Gujarat State, . In case of
PARSHOTTAM RAMAJI RATHOD VS. D.D. MISTRY reported in 1999 (2) GLH 310
and so also in case of SHREE RAVIDARSHAN COOPERATIVE HOUSING SOCIETY
VS. P.THAKKER reported in 2000 (2) GLR 1639 and in case of MOHAMAD KAVI
MOHAMAD AMIN VS. FATMABAI IBRAHIM reported in (1997) 6 SCC SCC 71. In
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case of KESHAVLAL A. MANTAR VS. DY. COLLECTOR in Special Civil Application
No. 2323/89 decided on 16th June, 2000 so also in case of GANAPAT M. SHIKARI
VS. STATE OF GUJARAT delivered in Special Civil Application No. 1778 of 1987
[ coram : D.M.Dharmadhikari, CJ.] on 3rd March, 2000.

12. I have considered the various authorities cited by the learned advocate
Mr.Vyas. Observations of the Apex Court in case of MANCHHARAM VS. SP
PATHAK AND OTHERS in Civil Appeal No. 1262 (N) of 1978 decided on 28th
September, 1983, it has been observed that;

"Where the power is conferred to effectuate a purpose, it has to be exercised in a
reasonable manner and the reasonable exercise of power inheres its exercise
within as reasonable time. This is too well established to need buttressing by
precedent. However, one is readily available in The State of Gujarat Vs. Patil
Raghav Natha and Others,

13. Recently, the Apex Court has also considered the power which has been
exercised by respondent authorities u/s 84-C under suo motu inquiry by
Mamlatdar should be initiated within reasonable time. Sale of land taking place in
December, 1972, the suo motu inquiry started in September, 1973, it was held
that suo moto power u/s 84-C, not exercised within reasonable time.

14. In all the decisions which have been cited by the learned advocate Mr. Vyas
of this Court as well as of Apex Court, the question of exercise of powers by the
authorities within reasonable period or not has been examined in light of the
facts that when no period of limitation has been specified under the statutory
provisions. In case of Mohamad Kavi Mohamad Amin Vs. Fatmabai Ibrahim, ,
even more than 1 year delay has been considered by the Apex Court
unreasonable while exercising the suo motu powers u/s 84-C of the Bombay
Tenancy and Agricultural Lands Act, 1976 and therefore, considering this decision
of the Apex Court and the facts of the present case, wherein at least more than 8
years period have been passed for initiating the proceedings under Rule 108(6)
of the Bombay Land Revenue Rules because transaction of sale deed and
necessary entries were made pursuant to the sale deed dtd 7-4-80 on 23rd May,
1980 and the said entry has been recorded in village form record of rights and
was verified by the Deputy Mamlatdar, Rajkot. Thereafter on 5th March, 1988, a
show cause notice was issued to the petitioner under the provisions of Rule
108(6) of the Land Revenue Rules, as to why the revenue record entry 2659
should not be revived, therefore, there is delay of about 8 years for initiating the
proceedings under Rule 108 (6). In such situation, it must be presumed that
meanwhile the land in question remained with the petitioners because of the
interim stay which has been granted by this Court protecting the rights of the
petitioner in respect of possession. Meanwhile, the possession has remained with
the petitioner and considering this aspect as well as it is also necessary to
mention that petition has been filed in the year 1990 and has remained
unchallenged so far as the averments made in the petition are concerned.
Therefore, considering the decision of the Apex Court as well as of this Court as
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referred to above, I hold that the action under the Act was taken by the
respondent authorities after undue and unreasonable delay of more than 8 years.

15. Therefore, the petitioner succeeds in the present petition on the aspect of
unreasonable delay on the part of the respondent authorities for undertaking the
proceedings under the Bombay land Revenue Rules. Since the petitioner has
succeeded in the present petition only on the ground of unreasonable delay and
hence, this court does not examine the other contentions raised in this petition
and the same are not dealt with separately. In the result, the petition succeeds
and is allowed accordingly. The impugned orders dated 3rd May, 1988, 15th
September, 1989 and 28th June, 1990 - Annexures - A, B and C respectively are
hereby quashed and set aside and rule is made absolute to the aforesaid extent.
In the facts and circumstances, the parties are left to bear their own costs.
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