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Judgement

John Wallis, J.—In this case the plaintiff, Mahdo Ram, contractor, Lahore
Cantonment, instituted a suit to recover Rs. 37,500 from the defendant, the
Secretary of State for India in Council, by way of damages for breach of contract,
entered into by the Supply and Transport Corps with the sanction of the General
Officer Commanding the Lahore Divisional Area, for the supply of "oils of sorts
other than kerosine," deliverable at Lahore Cantonment, Ferozepore, Multan,
Jullindur, and Amritsar, for the year April 1, 1917, to March 31, 1918.

2. The plaintiff having put in a tender for this year in the prescribed form, the
written sanction of the G.0.C. was obtained "for the period at the rates quoted"
in the schedule to the tender after a "comparative statement" had been
submitted to him, which no doubt showed the rates accepted in the preceding
year or years.

3. The sanction having been duly recorded in the schedule to the tender, the
schedule was sighed on the same day by the plaintiff and the Deputy Assistant
Director of Supplies, and on February 5, 1917, acceptance of the tender was
communicated to the plaintiff and entered in the tender.

4. In the tender the plaintiff agreed to supply so much oil of sorts as the officers
specified "may require, subject to the conditions set forth in this tender and in
the schedule annexed thereto."
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5. Twelve different sorts of oil were entered in column 1 of the schedule, which
was headed "Exact description of supplies required," and in other columns the
rates per gallon in figures and words and the "estimated requirements" were
entered. These estimated requirements, read with note A, were for the quantities
entered "and as required after completion of these quantities."

6. One of the oils specified in the schedule was "oil petroleum," at Rs. 3.12 per
gallon, and the "estimated requirements" were entered as 200 gallons. The
tender for the preceding year 1916-17 included "oil petroleum," at Rs. 4 per
gallon, with estimated requirements of 10 gallons. "QOil petroleum" had not been
included in the accepted tender for 1915-16.

7. The sole question in the case is whether by the acceptance of this tender for
an estimated 200 gallons of "oil petroleum" in January, 1917, the plaintiff
obtained a contract for the supply of all the petrol required by the Supply and
Transport Corps for five of the most important military stations in the Punjab at a
rate which, according to the evidence of one of his own witnesses, was double
the rate for petrol in 1917.

8. The plaint alleged that the plaintiff under his contract continued to supply
petrol under the heading of "oil petroleum," up to July 17, 1917, and in this way
supplied over 200 gallons of petrol, which were duly accepted as "oil petroleum"
and paid for at the contract rate of Rs. 3.12 per gallon, but that subsequently in
breach of the contract the defendant had obtained supplies of petrol from other
dealers, and during the running period of the contract so obtained approximately
no less than 25,000 gallons. He further alleged that during the period from July,
1917, to March, 1918, the market price of petrol was Rs. 2.4 per gallon, as com
pared with the contract rate of Rs. 3.12, and that he had suffered a loss at the
rate of Rs. 1.8 per gallon, or Rs. 37,500, which he claimed to recover as
damages.

9. In the written statement the defendant alleged that the contract did not
compel the Section and T. Corps to indent even for 200 gallons on the plaintiff or
to draw its supplies from the plaintiff alone. It denied that the plaintiff had
supplied petrol under the heading of "oil petroleum" up to July, 1917, and had
supplied 200 gallons of petrol which were duly accepted and paid for as "oil
petroleum." "The schedule provided for the supply of "oil petroleum." If the
plaintiff cleverly supplied and the defendant by a mistake received petroleum
(sic) for "oil petroleum' it does not affect the case. Petrol was never knowingly
received as, or in the place of, "oil petroleum.""

10. Both the lower Courts in their judgments embarked in the first place on an
elaborate consideration of the question whether in the light of the English
decisions the acceptance of the plaintiff''s tender amounted to a contract binding
the Section and T. Corps to draw all their supplies of the oils specified from the
plaintiff.

11. The Subordinate Judge found that such a contract was proved, and being of
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opinion that "oil petroleum" included petrol, gave the plaintiff a decree for Rs.
37,500 as claimed.

12. The High Court held that the plaintiff was not entitled under the con tract to
insist on the Section and T. Corps getting all or any of their supplies from the
plaintiff, and reversed the decree of the lower Court and dismissed the suit on
that ground without going into the question whether "oil petroleum" included
petrol. As their Lordships, after hearing the latter question fully argued, are
clearly of opinion that petrol was not included, and that on this ground the
appeal must fail, they do not propose to decide the question of contract, and will
merely observe that they are not to be taken as concurring in the High Court"s
finding as to the effect of the contract. They think it right to add that in their
opinion it is extremely desirable that in tenders of this kind it should be made
clear beyond all doubt on the face of the documents whether the accepted tender
is for all the supplies which may be required while the tender is in force, or only
for such supplies as may be ordered from time to time, and that these questions
should not be left to become the subject, when differences arise, of protracted
litigation.

13. As to what was meant by "oil petroleum," the Subordinate Judge found, in
the first place, that "oil petroleum" arid "petrol" were different things, and that
"oil petroleum" was crude oil used for cleaning rifles and guns, and petrol was a
distilled spirit used for driving motorcars, but that in this contract both parties
understood that the article to be supplied was petrol, and accordingly gave the
plaintiff a decree for Rs. 37,500, the damages claimed in the plaint. With the
latter part of this finding their Lordships are wholly unable to agree.

14. "Oil petroleum, Russian lubricating," is one of the supplies included in the
Army Tables of a Battery, R.F.A. According to the defendant's evidence the "oil
petroleum" in this case was required for cleaning guns. In both instances the
term " oil petroleum" would appear to have been used in contradistinction to
spirit of petroleum now commonly known as petrol.

15. Reference to the words petroleum and petrol in the New English Dictionary
shows that in the early days of motoring, motor spirit was known as spirit of
petroleum and in France as essence de petrole. Something shorter apparently
being wanted, petrole or essence came into use in France and petrol in England.
In 1917, petrol was the only term in use for motor spirit both in England and in
India. All the indents exhibited in the case were for petrol, and there is no
reliable evidence that motor spirit was ever known as "oil petroleum." When the
plaintiff first saw the words "oil petroleum" in the printed form of tender he may
not have known what exactly was meant, and may have had to enquire before
making his tender, but he can hardly have avoided knowing that it was not
petrol. This was sufficiently apparent from the fact that only 200 gallons were
entered as the estimated requirements for these five stations, whereas the
plaintiff proved from the books produced by the defendant that the Section and
T. Corps in this contract year purchased 26,540 gallons of petrol for the contract
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stations from the Shell and Burma Oil Companies, and it is not clear whether
these quantities included the petrol which the officers in charge of supplies at the
out-stations obtained on indents from other contractors under their contracts, as
evidenced in this case.

16. That the plaintiff did not think that "oil petroleum"” meant petrol also appears
from the fact that his rate of Rs. 3.12 per gallon was double the market price of
petrol at the date of the tender.

17. As for the "oil petroleum,”" mentioned in his contract, he presumably
ascertained that it was crude petroleum, wanted for cleaning guns, before he
tendered for it at Rs. 3.12 a gallon, unless indeed he simply took the rate
tendered by his predecessor and reduced it by four annas a gallon. In any case,
he cannot possibly have supposed that "oil petroleum" included petrol. The
plaintiff did not venture to go into the box and depose that he understood his
contract to include petrol.

18. Captain Payne, the plaintiff''s twelfth withness who signed one of these supply
orders, deposed that he was unable to explain why in this instance the supply
order was made out for oil petroleum when the indent was for petrol, and that he
signed the order put before him "as an ordinary routine."

19. The plaintiff''s claim would appear to have been suggested by the fact which
had come to the plaintiff''s knowledge that the previous contractor had on two
occasions been allowed to supply petrol wanted by the Armoured Motor Unit,
Lahore, under supply orders for oil petroleum purporting to be made under his
contract; and the claim was at once rejected by the Officer Commanding the
Supply and Transport Corps, Lahore, as soon as the true facts were ascertained.

20. For these reasons their Lordships are of opinion that the appeal must be
dismissed, and they will humbly advise His Majesty accordingly. The appellant
will pay the respondent''s costs.
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