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Judgement

This writ petition has been filed by the petitioner aggrieved against order dated
06.12.2018 (Annexure-6) and seeking a direction to grant appointment on the
post of Constable (Outstanding Sportsman 2018) as per final select list
(Annexure-4) with all consequential benefits.

It is, inter alia, indicated that pursuant to the advertisement dated 25.05.2018
(Annexure-1) the petitioner participated for recruitment on the post of Constable
(General) Non-TSP for Commissionerate, Jodhpur as an outstanding sports
person; after undergoing written examination and PST/PET, name of the
petitioner stood in the district-wise final selection list (Annexure-4); when
appointment order was not issued to the petitioner, the petitioner filed S.B.C.W.P.
No. 17640/2018, which writ petition was decided on 28.11.2018, wherein,
noticing the facts that the petitioner had not indicated pendency of criminal cases
in the application and had submitted the information regarding the criminal cases
subsequent thereto and the judgments cited by the petitioner being
Commissioner of Police, Delhi & Anr. v. Dhaval Singh : AIR 1999 SC 2326 and
Mukesh Kumar v. State of Rajasthan & Ors. : 2016 (3) WLC 345, which judgment
was followed in Rakesh Sharma v. The State of Rajasthan & Ors. : S.B.C.W.P. No.
11753/2015, decided on 11.11.2016, it was directed as under:-
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"In view of the above fact situation, wherein the petitioner has already
represented to the respondents regarding pending criminal cases and law in this
regard as laid down by the Hon'ble Supreme Court in the case of Dhaval Singh
(supra) and Mukesh Kumar (supra) are clear, the respondents are required to
deal with the same appropriately and expeditiously.

Consequently, the writ petition filed by the petitioner is disposed of. The
petitioner may file a fresh representation raising all the issues as raised in the
present writ petition with the Commissioner of Police, Jodhpur within a period of
one week and it would be required of the respondents to decide the said
representation made by the petitioner appropriately keeping in view the law laid
down by the Hon'ble Supreme Court and this Court within a period of a two
weeks thereafter.

In case, the petitioner is found eligible for appointment, he shall be entitled to all
the notional benefits as granted to the persons recommended alongwith him."

Pursuant to the order dated 28.11.2018, the respondents passed order dated
06.12.2018 (Annexure-6), wherein, referring to the Circulars dated 14.08.2013 &
15.07.2016 and order dated 19.11.2018 it was held that petitioner was not
entitled to grant of appointment on account of pendency of criminal cases.

Feeling aggrieved, the present writ petition was filed by the petitioner, wherein,
by order dated 07.01.2019, on a prayer made by counsel for the respondents,
after noticing that the directions of this Court, pertaining to the consideration of
judgments cited by the petitioner, have not been complied with, time was
granted to pass a fresh order strictly in accordance with the directions given by
this Court also keeping in view the provisions of Rule 13 of the Rules of 1989.

Pursuant thereto, after seeking time on various occasions, now an order dated
07.02.2019 (Annexure-R/1) has been passed by the respondents again coming
to the conclusion that the petitioner, on account of pending criminal cases, was
not entitled to grant of appointment pursuant to the recruitment.

Learned counsel for the petitioner submits that the order dated 07.02.2019
(Annexure-R/1), produced by the respondents pursuant to the directions issued
by this Court, is ex facie contrary to the settled law, which was cited and the
manner in which the said judgments have been distinguished by the respondents
are not only factually incorrect but essentially distortion of the law laid down by
this Court and, therefore, the orders impugned deserve to be quashed and set
aside.

Submissions were made that it has wrongly been indicated in the order that in
the case of Mukesh Kumar (supra) the order was passed on account of acquittal
of the petitioner therein, which is factually incorrect. Further submissions were
made that the interpretation sought to be put and distinguished, pertaining to
Rule 13 of the Rules of 1989, is also baseless and cannot be supported and on
that count the petitioner is entitled to be accorded appointment.
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Submissions were also made that though it is not denied that criminal
proceedings are pending against the petitioner, however, the same cannot be a
reason enough to deny appointment to the petitioner as laid down in the case of
Mukesh Kumar (supra), which judgment has been upheld by the Division Bench
in State of Rajasthan & Ors. v. Mukesh Kumar : D.B. Special Appeal (Writ) No.
500/2016, decided on 06.03.2017 and, therefore, the order impugned dated
07.02.2019 (Annexure-R/1) now passed by the respondents alongwith the earlier
order dated 06.12.2018 (Annexure-6) deserve to be quashed and set aside.

Learned counsel for the respondent - State made submissions that the order
dated 07.02.2019 (Annexure-R/1) passed by the respondents deals with all the
issues raised by the petitioner and has rightly rejected candidature of the
petitioner. It was submitted that in the case of Mukesh Kumar (supra), relied on
by learned counsel for the petitioner, there was only one case pending against
him, whereas, in the present case there are two criminal cases pending against
the petitioner, which distinguishes the case of the petitioner from that of Mukesh
Kumar (supra) and, therefore, even if, the said judgment has not been correctly
dealt with by the authority in the order impugned dated 07.02.2019, the
petitioner is not entitled for grant of any appointment.

It was further submitted that as the issue raised has already been dealt with in
the representation during pendency of the present writ petition, no separate
reply is required to be filed in the present writ petition.

I have considered the submissions made by learned counsel for the parties and
have perused the material available on record.

It is not in dispute that the name of the petitioner appeared in the final list of
selected candidates, however, he was not accorded appointment and no order
was passed by the respondents in this regard. The petitioner approached this
Court by filing S.B.C.W.P. No. 17640/2018, wherein, after hearing learned
counsel for the respondents, issues as raised by the petitioner, were noticed and
the respondents were directed to deal with the issues raised by the petitioner
keeping in view the law laid down by Supreme Court and this Court.

The respondents passed a slipshod order dated 06.12.2018 (Annexure-6),
wherein, though the reference was made to the judgments in the case of Dhaval
Singh (supra) and Mukesh Kumar (supra) not a word was indicated as to how the
petitioner was not entitled to grant of appointment in light of the said judgments.

As noticed, when the order dated 06.12.2018 was challenged in the present writ
petition, the counsel appearing on caveat sought liberty to pass a fresh order so
as to take care of the laconic order passed, the respondents were granted
opportunity to pass a fresh order, which order has been passed on 07.02.2019
and placed as Annexure-R/1.

The fact that petitioner has not indicated pendency of the criminal cases in the
application, has not been made a basis by the respondents for rejecting his
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candidature as the said aspect has neither been indicated in the order dated
06.12.2018 nor in order dated 07.02.2019, as such the said aspect need not
detain the Court. The only issue, which is required to be dealt with, pertains to
the fact that admittedly two criminal cases are pending against the petitioner and
as to whether the petitioner during pendency of those cases is entitled to be
accorded appointment.

This Court in the case of Mukesh Kumar (supra) after referring to the provisions
of Rules 13 and 15 of the Rules of 1989 and judgment in the case of Khama Ram
Vishnoi v. State of Rajasthan : 2000 (2) WCL (Raj.) 702, laid down that there is
no provision in the Rules of 1989, which debars the candidates, who was
involved in the criminal case or against whom a criminal case is pending from the
employment in police service and directed as under:-

"16. In view of the aforesaid discussion, the writ petition deserves to be and is
hereby allowed. The respondents are directed to offer appointment to the
petitioner on the post of Sub Inspector of Police in the questioned selection
process ignoring the pendency of above criminal case against the petitioner.
However, the appointment order shall bear a condition that the petitioner's
services may be terminated in the event of his conviction and he shall also
submit an undertaking to this effect before joining the post. Since the petitioner
was gainfully employed as a Teacher during the intervening period, he is not
entitled to any consequential benefits. However, the respondents shall grant him
all notional service benefits from the date of the order Annex. 6 dated
22.12.2009."

Against the said judgment, the State filed D.B. Special Appeal (Writ) No.
500/2016, which was decided on 06.03.2017, wherein, the Division Bench after
noticing the directions issued by Single Judge, observed as under:-

"The learned Single Judge, while issuing the aforesaid directions, has also
imposed the condition that the petitioner (respondent No.1 herein) will file an
undertaking to the effect that in the event of his conviction in the above criminal
case, he may be liable to be terminated from service without holding an enquiry.

In our considered opinion, the view taken by the learned Single Judge is just and
proper and no other view is possible in the instant case.

The appeal deserves to be dismissed and the same is dismissed accordingly."

The respondents while dealing with the said case, in the order dated 07.02.2019
observed as under:-

"2. ISTRIA 753 T Y Johel AR - off JhT FAR T T 37 fR1ereh & UG WR Gt AT wifch it
TheT PAR & fOFg HISIGR! Ul Gof 84 g foawels g1 & Fgfaa o1 o =8l 7111 399 &afdd
glehr ATfdehIehdt g1 e aTfrest d@%=r 186/2010 RIR &Y TE| AT Yahadls = Re &t 39 3MIR W
iR forar foh A smifienl @t Rgfert e &6t 75 § der fAdy 133 o fFgfe smaw 7 gg 2rd sifeha
&Y ST Gerd! g fh BISERt UehuT & IS g9 UR S9ch! §erIT ST deT aifdehrehal & off 59 3mva &6
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37ugR e R oA & Ay 3

AT UeheUls gRT UTiRd Aol & faveg 50 WR&R & ordied 39 8RR yarfad &t 18 fob o=
A AT T Jeoi@ Teherdis A fhaT @ GISERT Ul d 11 8 gob 8 adl I5T WEHR &
AduTgaR Mgfer gam &t 78 g1 78 fawn & FRdurgar @uedis 4 757 6l 3R & TR 39 ordid
GRS & 13T S8l Ik Johet FAR ! FAgfert fad ST &1 U7 8 38 WISQRT Yol | st g4 & deg
H G H 3@ gU 4 T8 off, 39 aifeehdl deaiig & fAveg onft off A =amare & wwer &
BISGRl goeu faarield g1 s9feiy 89 Uawur & deg ff gum w9 9 @] A8l gl [FEa 13
IRATETHIAR 1989 g AT Hdled IR gRT &t SIdRAE g9 WRd ¥6 # uiRd fAvig & fog
336 oA | off wderor forar man "

After making the above observations and dealing with Rule 13 of the Rules of
1989 and by observing that the said Rule deals with the case wherein candidate
has been convicted and not in a case where the case is pending against the
candidate, came to the following conclusion:-

" 31T: TfIehTehd! off Ae=faig Ware I o dig &g walg srwgeff e, oreff af 2018 e . 600301 <t
A Jeaad IRITed gRT gfed e facell g 3 - sft egerfelg g.amgair. 1999 wa.h. 2326
fAufa & srrelter # gdteror A deg THE Tl 814 @ Gy HAR I Fyfe QA S o1 T € 39 wieieRY
TeRe0T § 91 81 & a2 Sl &9 A I@d T &1 7S off, 39 a1fehteRd! Heaiiig & g et oft A
AT & THE & iSR! Yool faariels g1 iy 39 Ul & a2 Hff 99 €9 & @] gl g
aaqr 1y g gierepdt Afde gdaq (Sifd 9RT 382 SmSURdt) dur f@ar (8ifa awRT 353, 342
3MsUI), SmuRIfdes a1 Ut O Tifi9 oroRTy & graf-aq vt} & dfid 8T & aom ueheur areft off
frarreia & Safes aw 13 7 qufafg @1 3o 8, afae sa s & srafa ot arferrerat Agfe &g
Ul 8] *@A & HRUT TAhIhd! Agraidg 318 Ael 7. 600301 . a9 2018 F IpE fRers!
HIA. & g R Fgfea & 771 @t sfiarr fhar Srem AT IR IS IR, STUQR # GRR
va.d. f@fda Re d=r 17460/2018 & uikd 3mew fe-ic 28.11.2018 g wu.&t. wfda Re dw@m
19152/2018 & utlRa smew faies 07.01.2019 & grer=r § SIRA Thifdr 3mew grT fAearor fokar Sirar
gl

A perusal of the above determination made would reveal that Dy. Commissioner
of Police unable to appropriately deal with the said judgment, has observed that
as per the directions of the Home Department, the Division Bench rejected the
appeal and has further observed that so far as grant of appointment to Mukesh
Kumar is concerned, the same was granted on account of the fact of his
acquittal, whereas, against the petitioner two cases are pending.

The said observations are apparently factually incorrect as before the Division
Bench, no submission regarding acquittal of Mukesh Kumar, as indicated in the
order was made. Further even in the operative portion also again it has been
repeated that Mukesh Kumar was granted appointment on account of his
acquittal in the criminal case, whereas, against the petitioner two cases are
pending. However, nothing is forthcoming in the determination made by the
respondents vide Annexure-R/1 and/or in submissions as to how the case of the
petitioner can be distinguished from that of Khama Ram Vishnoi (supra) and
Mukesh Kumar (supra).
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The mere fact that in case of Mukesh Kumar (supra) only one case was pending
and in the present case two cases are pending is hardly any reason to distinguish
the law laid down in the judgments of Khama Ram Vishnoi (supra) and Mukesh
Kumar (supra).

The determination made, regarding non-applicability of the provisions of Rule 13
of the Rules of 1989, though in letter may be correct, however, so far as the
spirit of the said provisions is concerned, the same has not been taking into
consideration, inasmuch as, the provisions of Rule 13 specifically provide that
mere fact that a person has been convicted would not be a disqualification and in
the present case the matters are pending against the petitioner and, therefore,
the principles as laid down in the case of Khama Ram Vishnoi (supra) and
Mukesh Kumar (supra) as upheld by the Division Bench, would have application
on all force to the facts of the present case and, therefore, the order impugned
dated 06.12.2018 (Annexure-6) and 07.12.2019 (Annexure-R/1) passed during
pendency of the present writ petition cannot be sustained.

Consequently, the writ petition filed by the petitioner is allowed. The orders
dated 06.12.2018 (Annexure-6) and 07.02.2019 (Annexure-R/1) are quashed
and set aside. The respondents are directed to accord appointment to the
petitioner to the post of Constable (General) if he is otherwise eligible in the
questioned selection process ignoring pendency of the criminal cases against the
petitioner, however, the appointment order shall bear a condition that the
petitioner's services may be terminated in the event of conviction and he shall
also submit an undertaking to this effect before joining on the post. The
petitioner would be entitled to all consequential notional benefits from the date
appointment has been accorded to the candidates whose name appeared in the
final selection list (Annexure-4), who were lower in merit to the petitioner,
however, he will be paid salary from the date of appointment.

Needful may be done by the respondents within a period of three weeks from the
date of this order.

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/mahendra-singh-rathore-appellant-... Page 6 of 6



