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Judgement

S.K. Keshote, J.—Heard the learned counsel for the parties.

2. The original plaintiff - respondent No. 1 filed a suit against the original
defendant No. 2 petitioner and original defendant Nos. 1 and 3 - respondent Nos.
2 & 3, for recovery of Rs.68,100/- in the court of City Civil Court at Ahmedabad.
In the Civil Suit the original defendant No. 3 - respondent No. 3 filed his written
statement in which he had admitted the claim of the plaintiff - respondent No. 1
in toto. The original defendant No. 2 - petitioner herein, in the suit, filed
application in the trial court and prayed for passing of the decree as per the
provisions of order 12 rule 6 of the Civil Procedure Code, 1908 against the
defendant No. 3 - respondent No. 3. This application of the defendant No. 2 -
petitioner came to be dismissed by the learned trial court under its order dated
31st March, 1998. Against this order this Revision Revision Application has been
filed by the defendant No. 2 - petitioner before this court.

3. From the written statements of the defendant No. 3 - respondent No. 3, I find
that he has admitted the claim of the plaintiff - respondent No. 1 in toto. The
learned counsel for the - defendant No. 3 - respondent No. 3 Mr. A.Y. Kogje

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/mahendrabhai-hariprasad-upadhyay... Page 1 of 2



submitted that he has no objection in case on the admission of the claim of the
plaintiff - respondent No. 1 by the defendant No. 3 - Respondent No. 3 as stated
in his written statement a decree is passed under order 12 rule 6 of the Civil
Procedure Code, 1908 in favour of the plaintiff - respondent No. 1. The learned
counsel for the plaintiff - respondent No. 1 has also submitted before this court
that he has no objection in passing of the decree by this court in favour of the
plaintiff respondent No. 1 against the defendant No. 3 - respondent No. 3 on the
basis of the admission of the claim made by the defendant No. 3 - respondent
No. 3 of the claim of the plaintiff - respondent No. 1 in his written statement.

4. From the provisions of rule 6 of order 12 of the Civil Procedure Code, 1908, I
find that the court below on the admission of the party of the claim of plaintiff
can pass judgment either on application of any party and without waiting for
determination of any other question between the party. So the application filed
by the defendant No. 2 - petitioner for passing of the judgment on the basis of
the admission of the defendant No. 3 respondent No. 3 in favour of the plaintiff
respondent No. 1 is maintainable. There is no provision that a codefendant in a
suit cannot file an application for passing of the judgment against another
codefendant where later admitted the claim of the plaintiff in the suit. I fail to
see any justification in the approach of the trial court not to pass a judgment on
the admission of the defendant No. 3 in the suit in favour of the plaintiff on the
ground that it is a discretion of the court. It is true that the powers under order
12 rule 6 of the Civil Procedure Code, 1908 are discretionary but a judicial
discretion and where the claim of the plaintiff in the suit has been admitted by
the defendant No. 3 in toto, the court should not have resisted itself from
passing of the judgment in accordance with the said provision.

5. Taking into consideration the totality of the facts of the case, this Revision
Application succeeds and the same is allowed. The impugned order dated
31/3/98 passed by the City Civil Court No. 9 at Ahmedabad below Ex.68 in Suit
No. 3392/84 quashed and set aside. The application filed by the defendant No. 2
petitioner is allowed and the suit of the plaintiff respondent No. 1 of his claim as
raised in the suit on the basis of the admission of the same by the defendant No.
3 respondent No. 3 is passed against the defendant No. 3 Respondent No. 3
under the provisions of order 6 rule 12 of the Civil Procedure Code, 1908. The
trial court is directed to draw decree in favour of the plaintiff respondent No. 1
against the defendant No. 3 - respondent No. 3 accordingly. The rule is made
absolute. The parties are directed to bear the costs of both this Civil Revision
Application and suit.
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