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Judgement

Batchelor, J.—The plaintiffs, who are the appellants before us, are two
Muhammadan women, and they brought this suit to enforce their right of pre-
emption in respect of two agricultural survey numbers which were sold by the
2nd defendant, a Muhammadan woman, to the 1st defendant, a Hindu. The
plaintiffs own the fields adjoining the land sold.

2. The suit is from a village in the Nandurbar Taluka of the Khandesh District.
Both Courts have held that the Muhammadan right of pre-emption does not exist
in the Khandesh District and have accordingly dismissed the suit.

3. It is to be observed that no attempt was made in the Trial Court to prove the
right of pre-emption as a special custom or usage; but the plaintiffs relied
exclusively on the doctrine of Muhammadan Law. It is now contended on behalf
of the plaintiffs in this appeal that the Muhammadan rule of pre-emption exists in
the District of Khandesh and should be enforced here, notwithstanding that the
purchaser was a Hindu. This contention is based on Clause 26 of Regulation IV of
1827 and the reference there occurring to "the law of the defendant." Seeing
that the principal defendant here, the purchaser of the property, is a Hindu, the
appeal, it seems to me, would be exposed to many difficulties, even if the Court
conceded the appellants'' primary argument that the Muhammadan rule of pre-
emption was operative in Khandesh. But, in my opinion, that argument cannot be
conceded.
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4. Clause 26 of the Regulation of 1827 is as follows:

The law to be observed in the trial of suits shall be Acts of Parliament and
Regulations of Government applicable to the case; in the absence, of such Acts
and Regulations, the usage of the country in which the suit arose; if none such
appears, the law of the defendant; and in the absence of special law and usage,
justice, equity and good conscience alone.

5. It is admitted in argument that the phrase "Regulations of Government" must
to-day include the Acts of the Indian Legislature governing the sale of
Immovable property, that is to say, the Indian Contract Act and the Transfer of
Property Act. That being so there does not here exist that absence of Regulations
which alone permits the Court to have recourse to the law of the defendant," and
the appeal must be decided by reference to the Acts, not by reference to the
defendant''s personal law. It is urged that the Transfer of Property Act and the
Indian Contract Act are merely silent upon the question whether the rule of pre-
emption survives. But the answer, in my opinion, is that that rule cannot be
recognized unless the provisions and principles of these Acts are disregarded. For
the rule is a clog or fetter upon that freedom of sale for which the Acts provide.
This becomes, I think, the more clear if a comparison is made between Chapter
III of the Transfer of Property Act, which deals with sales, and Chapter II, which
deals with the general principles of the transfer of property and contains
provisions regarding vested and contingent interests, or Chapter VII, which deals
with gifts. By Section 2(d) of the Act it is enacted that "nothing in the second
chapter shall be deemed to affect any rule of Muhammadan Law," and Section
129 of the Act contains a similar provision saving the rules of Muhammadan Law
in regard to gifts. But the sections as to sales are quite general and contain no
such restriction. Therefore, I do not think that the appellants can succeed by
virtue of this doctrine as a naked rule of law. The pertinent rules of law, as I
think, are those to be found in the Statute. This view is in accordance with the
judgment of the Acting Chief Justice Holloway in Ibrahim Saib v. Muni Mir Udin
Saib 6 M.H.C.R. 26 and, in my opinion, that decision is applicable generally to
this Presidency with the exception of Guzerat. It is true that the Muhammadan
rule of pre-emption, at least as between Musalman litigants, is accepted by the
High Courts of Allahabad and Calcutta. But this circumstance, so far from
assisting the present appellants, really supplies, as I think, another sufficient
reason for dismissing the appeal. For in the United Provinces and Bengal, owing
to local conditions which are not reproduced in this Presidency, there has been a
course of judicial decisions in favour of the recognition of pre-emption; whereas
in this District of Khandesh there is admittedly not a discoverable instance in
which this right has been either allowed by the Court or even asserted by any
litigant. And this fact, which I think is true of the Presidency generally except
Guzerat, affords conclusive evidence that to enforce the rule of pre-emption now
would be to introduce into the law of property an innovation which is as foreign
to the practice of the people as it is to the Statutory Law. I desire to say nothing
as to what the result would be if there were evidence in this case establishing a
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local custom in favour of the rule of pre-emption. For a custom is a local common
law as it existed before the time of legal memory, as was said by Jessel, M.R., in
Hammerton v. Honey (1876) 24 W.R. 603. And I see nothing in Clause 26 of the
Regulation which would prohibit the Court from giving effect to the established
local custom in modification of the provisions of the Act, though whether the
Court would do so or not is a matter which it is not now necessary to determine.

6. From what I have already said it follows that, in my opinion, the appellants
could not succeed under the Regulation even if they were able to show that the
rule of pre-emption should be accepted by us as a rule of justice, equity and
good conscience. Out of respect, however, to the arguments which have been
heard upon the point, I will state that my own opinion is that this Court cannot
recognize such a rule as a rule of justice, equity and good conscience. The
decisions in Dada Honaji v. Babaji Jagushet 2 B.H.C.R. 36 and Waghela Rajsanji
v. Shekh Masludin 11 B. 551 ; 14 I.A. 89 are authorities for the view that it is to
the English Law in general that we must look for guidance as to what is a
principle of justice, equity and good conscience. And this particular rule, as I
have said, is not in accordance with the principles of English Law. On this point I
desire to express my concurrence with what was said by Mr. Justice Phear in
Nusrut Reza v. Umbul Khyr Bibee 8 W.R. 309: The right to pre-emption is very
special in its character. It is founded on the supposed necessities of a
Muhammadan family arising out of their minute sub-division and inter-division of
ancestral property; and as the result of its exercise is generally adverse to public
interest, it certainly will not be recognized by this Court beyond the limits to
which those necessities have been judicially decided to extend." It seems almost
unnecessary to add that the rational basis and justification for the rule of pre-
emption has largely, if not entirely, disappeared in the mofussil on this side of
India. As to the position in Guzerat upon which much was said in argument, that
is now not so clear as it was, since the earlier decisions have been questioned by
Mr. Justice Beaman and Mr. Justice Macleod in Dahyabhai Motiram v. Chunilal
Kishoredas 22 Ind Cas. 289; 38 B. 183; 15 Bom. L.R. 1136. Whether the earlier
decisions should still be followed is a question upon which, since the point does
not now arise, it would be improper for me to express an opinion. I may,
however, say just this, as the result of considerable experience as District Judge
of Ahmedabad, that the judicial recognition of pre-emption in Guzerat,
particularly amongst Hindus in that province, has always appeared to me
anomalous and artificial.

7. On these grounds I am of opinion that the appeal fails and should be
dismissed with costs.

Shah, J.

8. I am of the same opinion. I desire to state briefly the grounds upon which I
have arrived at the same conclusion.

9. The lower Courts have rejected the plaintiffs'' claim for pre-emption, and the
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dispute now is substantially between the pre-emptors and the purchaser of the
agricultural lands in suit.

10. Under Clause 26 of Regulation IV of 1827, "the law to be observed in the trial
of suits shall be Acts of Parliament and Regulations of Government applicable to
the case; in the absence of such Acts and Regulations, the usage of the country
in which the suit arose; if none such appears, the law of the defendant; and in
the absence of specific law and usage, justice equity and good conscience alone."

11. On behalf of the purchaser it is urged that the Transfer of Property Act and
the Indian Contract Act are applicable to this case, that there is no saving clause
in favour of the Muhammadan Law of pre-emption, that the provisions of the
Acts are inconsistent with the right of pre-emption, and that the rules as to pre-
emption must be deemed to have been abrogated by these Acts. There is
considerable force in this argument. But Mr. Shingne has not been able to
suggest any satisfactory answer to the two difficulties, which present themselves
in the way of accepting it. Firstly, in spite of those Acts, the right of pre-emption
according to Muhammadan Law has been enforced in virtue of the usage of the
country in certain parts of India outside this Presidency, and in Guzerat, or at
least in certain parts of Guzerat, in this Presidency. Secondly, Chapter III of the
Transfer of Property Act, which relates to sales of Immovable property, does not
purport to deal with the right of the vendor to sell, but only provides the mode of
effecting sales, and contains provisions as to the rights and obligations of the
seller and the buyer, in the absence of a contract to the contrary. I, therefore,
hesitate to accept Mr. Shingne''s contention.

12. Assuming, however, without deciding, that there is no statutory provision
applicable to the case, it is clear that the plaintiffs, cannot rely upon the usage of
the ''country, as both the lower Courts have held that there is no custom of pre-
emption recognised in the District of Khandesh and that there has been no
instance of the right of pre-emption having been exercised in that District.

13. The law of the defendant cannot justify, in my opinion, the application of a
special rule of Muhammadan Law to a case of this kind, in which there are two
defendants, one a Muhammadan and the other a Hindu, the latter being
substantially interested in his own right. There has been some difference of
opinion in other parts of India as to whether a non-Muhammadan purchaser buys
the property subject to the right of pre-emption according to the Muhammadan
Law. It may be that there is good reason for the view that the non-Muhammadan
purchaser buys the property subject to the right of pre emption in those parts of
the country where such a right is enforced on the ground of usage or as a rule of
Muhammadan Law. But that reason, as I understand it, is not that it is ''the law
of the defendant,'' but that it is in accordance with justice, equity and good
conscience to enforce the right of pre-emption against the non-Muhammadan
purchaser in such a case.

14. Lastly, it is argued by Mr. Virkar that the right of pre-emption should be
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enforced as a rule of justice, equity and good conscience. I am quite unable to
accept this argument. I agree generally with the observations relating to this
point in Ibrahim Saib v. Muni Mir Udin Saib 6 M.H.C.R. 26 and hold that the right
of pre-emption according to Muhammadan Law cannot be enforced solely as a
matter of justice, equity and good conscience.

15. Mr. Virkar has relied upon the case of Gobind Dayal v. Inayatullah 7 A. 773 ;
(1885) A.W.N. 228. The conclusions of Mahmood, J., in that case cannot apply to
the present case, as the words of Section 24 of the Bengal Civil Courts Act upon
which they are based are materially different from the words of Section 26 of
Bombay Regulation IV of 1827. The other Judges in that case apparently based
their conclusion upon the ground stated in the judgment of Oldfield, J., that on
grounds of equity the Muhammadan Law in claims of pre-emption had always
been held to bind Muhammadans and had always been administered between
them. The Muhammadans were found as between themselves to hold property
subject to the rules of Muhammadan Law, and it was not considered equitable
that persons, who were not Muhammadans but who had dealt with
Muhammadans in respect of property knowing perfectly well the conditions and
obligations under which the property was held, should merely, by reason that
they were not themselves subject to Muhammadan Law be permitted to evade
those Conditions and obligations. This reasoning cannot apply to oases arising in
a district where the right of pre-emption is not shown to have been exercised
even as between Muhammadans, and where the persons not themselves subject
to Muhammadan Law cannot be properly held to know that a Muhammadan
holds the property in that District subject to the obligation of offering it to his
neighbours before selling it to a stranger.
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