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Tarun Agarwala, Presiding Officer

1. The appellants have filed the present appeal challenging the order of the Chief
General Manager, Securities and Exchange Board of India dated 27th January,
2023 and the corrigendum dated 8th February, 2023 passed by the Chief General
Manager restraining the appellants from accessing the securities market for a
specified period.

2. The facts leading to the filing of the present appeal is, that a common show
cause notice dated 31st July, 2017 was issued in the matter of Sulabh Engineers
and Services Ltd. The show cause notice that was issued pursuant to the
investigation report alleged that the appellants had off market transactions with
connected group entities and had benefited by selling the shares. It was alleged
that the appellants had indulged in price manipulation and had violated
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Regulations 3 and 4 of the Securities and Exchange Board of India (Prohibition of
Fraudulent and Unfair Trade Practices Relating to Securities Markets) Regulations,
2003. The Whole Time Member (hereinafter referred to as ‘WTM’) after
considering the material evidence on record passed an order dated 3rd
September, 2020 finding the appellant to be guilty of the alleged violations and,
accordingly, restrained the appellants from accessing the securities market for
specified period.

3. The appellants filed an appeal before this Tribunal which was allowed by order
dated 29th April, 2022 and the order of the WTM was set aside and the matter
was remanded for passing a fresh order in accordance with the observations
made in the order.

4. In the meanwhile, parallel proceedings were initiated under Section 15I of the
Securities and Exchange Board of India Act, 1992 by the Adjudicating Officer
(hereinafter referred to as ‘AO’) arising out of the same investigation and of the
same trades for the same cause of action. The AO passed an order dated 30th
August, 2022 in respect of 145 noticees including the appellants holding that the
appellants’ trades were not manipulative and had not contributed to positive LTP
and, therefore, charges levelled against the appellants were dropped.

5. The order of the AO was brought to the knowledge of the Chief General
Manger. The Chief General Manager after noting the AO’s order in paragraph
nos.164 and 165 held that the decision of the AO will not affect the present
proceedings and proceeded to pass the order. The Chief General Manager after
finding that the appellants had violated the SEBI laws issued an order prohibiting
them from accessing the securities market for specified periods.

6. We have heard Mr. Abishek Venkatraman. Advocate assisted by Mr. Viswajit P.
Deb, Advocate for the appellant in Appeal no.331 of 2023; Mr. Ashim Sood,
Advocate assisted by Mr. Ekansh Gupta, Advocate for the appellant in Appeal
no.333 of 2023 and Mr. Vikas Bengani in Appeal nos.332, 334, 335, 336, 337
and 338 of 2023 and Mr. Pradeep Sancheti, Senior Advocate assisted by Ms.
Nidhi Singh, Ms. Deepti Mohan, Ms. Purvi Jain, Ms. Hubab Sayyed and Mr.
Raghav Taneja, Advocates for the Respondent.

7. The question which arises for consideration is that once an AO after making an
enquiry and after adjudicating the matter quashes the proceedings is it open to
SEBI to adjudicate the same issue on the same facts under Section 11B and
contend that the order of the AO was erroneous or can ignore the order of the
AO.

8. The learned senior counsel for the respondent fairly conceded that on this
issue the controversy involved is squarely covered by a decision of this Tribunal
in Nirmal Kotecha vs. SEBI, Appeal No.580 of 2019 decided on 8th June, 2021.
This Tribunal in Nirmal Kotecha’s case (supra) held:

“9. No doubt, the provisions of Sections 11B and 15I are different and distinct.
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The powers exercised by the Board under Chapter IV under Sections 11 and 11B
are powers prescribed under the Act. The directions issued under Section 11B
after due investigation under Section 11C are remedial in nature. On the other
hand, under Section 15I under Chapter VI-A, a mechanism has been provided to
an AO to impose penalties for various violations if committed under the Act or
Regulations framed therein.

10. Directions under Section 11B of the Act can be issued if the Board is satisfied
that it is necessary in the interest of the investors or orderly development of the
securities market or where the affairs are being conducted in a manner which is
detrimental to the interests of the investors or the securities market. Such
directions so issued are remedial in nature. On the other hand, Section 15I of the
Act gives power to the AO to penalize a person under Sections 15A, 15B, 15C,
15D, 15E, 15F, 15G, 15H, 15HA and 15HB of the Act in the event the person
contravenes the provisions of the Act and the Regulations framed therein.

11. There is no doubt that under the Act separate proceedings can be initiated,
one under Section 11, 11B and the other under Section 15I of the Act.……………

13. In our opinion, once an issue, on the same facts and between the same
parties has been determined, it gives rise to an issue estoppel. It operates not
only in the same proceedings but also in subsequent proceedings.

14. In Hope Plantations Ltd. (Supra) the Supreme Court held that principles of
estoppel and res judicata are based on public policy and justice and that the
doctrine of res judicata is often treated as a branch of law of estoppel. The
Supreme Court held:-

“Rule of res judicata prevents the parties to a judicial determination from
litigating the same question over again even though the determination may even
be demonstratedly wrong. When the proceedings have attained finality, parties
are bound by the judgment and are estopped from questioning it. They cannot
litigate again on the same cause of action nor can they litigate any issue which
was necessary for decision in the earlier litigation. These two aspects are “cause
of action estoppel” and “issue estoppel”. These two terms are of common law
origin. Again once an issue has been finally determined, parties cannot
subsequently in the same suit advance arguments or adduce further evidence
directed to showing that the issue was wrongly determined. Their only remedy is
to approach the higher forum if available. The determination of the issue
between the parties gives rise to, as noted above, an issue estoppel. It operates
in any subsequent proceedings in the same suit in which the issue had been
determined. It also operates in subsequent suits between the same parties in
which the same issue arises. Section 11 of the Code of Civil Procedure contains
provisions of res judicata but these are not exhaustive of the general doctrine of
res judicata. Legal principles of estoppel and res judicata are equally applicable
in proceedings before administrative authorities as they are based on public
policy and justice.”
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15. In Gopal Prasad Sinha vs. State of Bihar (1970) 2 SCC 905, the Supreme
Court held that the basic principle underlying the rule of issue estoppel is that
the same issue of fact and law must have been determined in the previous
litigation.

16. Thus, an estoppel which has come to be known as “issue estoppel” may arise
where a plea of res judicata could not be established because the cause of action
was not the same. In order to apply the doctrine of res judicata it is an essential
requirement that the actual issues in the two proceedings are identical.

17. In this regard the question which arises further is, whether it was the same
issue of fact which was determined in the earlier case, namely, the proceedings
before the AO, and our answer is, yes. This finding is based on a perusal of the
order of the AO in which the same transactions was considered on the same facts
as well as the Policy of SEBI. Further, the violation of the provision of the Act was
also the same and the same law was also taken into taken consideration by the
AO. Further, the same facts and law considered by the AO is not disputed by the
respondent.

18. In the light of the aforesaid, when the earlier proceedings is identical on facts
and law with the present proceedings and the subject matter/ issue involved is
the same, in such a case, we are of the opinion that the bar is absolute in
relation to all points decided. The principle of issue estoppel is fully applicable in
the instant case.”

9. In view of the aforesaid, we are of the opinion that the authorities of SEBI are
required to take a consistent view for the purpose of orderly development of the
securities market and quasi-judicial authorities are required to maintain a
discipline and ensure that divergent opinion on the same issue are not taken. If
the order of the AO was incorrect it could have been reviewed under Section 15I
of the SEBI Act but it was not open to another authority of SEBI to take a
different opinion on the same issue, on the same cause of action and between
the same parties. The principles of judicial discipline require taking a consistent
view in the matter regarding a noticee.

10. For the reasons stated aforesaid, the impugned order passed by the Chief
General Manager insofar as it relates to the appellants is quashed. The appeals
are allowed.

11. This order will be digitally signed by the Private Secretary on behalf of the
bench and all concerned parties are directed to act on the digitally signed copy of
this order. Certified copy of this order is also available from the Registry on
payment of usual charges.
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