
Company : CourtKutchehry
Website : www.courtkutchehry.com
Printed For :
Date : 21/08/2026

(2001) 08 GUJ CK 0025

In the Gujarat High Court

Case No : Special Civil Application No. 2630 of 2001

Maruti Textiles APPELLANT

Vs

State of Gujarat RESPONDENT

Date of Decision : 28-08-2001

Acts Referred:
Bombay Electricity Duty Act, 1958 — Section 3(2)

Citation : AIR 2002 Guj 247

Hon'ble Judges : R.M. Doshit, J

Bench : Single Bench

Advocate : Mihir H. Joshi, for the Appellant; Manish Shah, A.G.P., for the 
Respondent

Final Decision : Allowed

Judgement

R.N. Doshit, J.—Heard the learned advocates.

2. The petitioner is an industrial undertaking which claims exemption from the
electricity duty levied under the Bombay Electricity Duty Act. 1958 (hereinafter
referred to as, ''the Act''). The authorities below have rejected the claim made by
the petitioner on the ground that the petitioner is not a ''new industrial
undertaking'' as envisaged u/s 3 of the Act.

3. Mr. Joshi has submitted that u/s 3 of the Act, a new industrial undertaking has
been exempted from payment of electricity duty. The words, a new industrial
undertaking'' have been defined in Clause (ii) of Explanation 1 to Sub-section (2)
of Section 3 to mean, inter alia, an industrial undertaking which is not formed by
transfer to a new business or undertaking of a building, machinery or plant
previously used in the State for any industrial purpose, of such value in relation
to total investments, as the State Government may by notification in the Official
Gazette, specify, Mr. Joshi has submitted that the State Government has, in
exercise of the power conferred under the above referred clause, issued a
Notification on 8th July, 1992 specifying the value of such transferred building,
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machinery or plant at 10% of the total investments. He has submitted that in so
far as the petitioner is concerend, the value of machinery and plant transferred
to the petitioners undertaking previously used in the State is less than 10% of its
total investments. However, the authorities below have failed to construe the
above provision correctly and have excluded the value of the investment made in
the land, while calculating the value of the total investment. Mr. Joshi has
submitted that the legislative intention in the above referred provision is clear
and unambiguous. While determining whether a particular undertaking is a ''new
undertaking'' or not, the value of the building, machinery and plant which has
been previously used in the State is required to be calculated in relation to the
total investments. The words, ''total investments'' used in the said provision have
not been defined in the Act. The said words, therefore, should be given the
meaning that they carry in the commercial parlance. If such a meaning is given,
the words ''total investments'' should also include the investment made in the
land. If petitioner''s investment in the land were include, the value of the
machinery and plant previously used in the State and transferred in the
petitioner undertaking is less than 10 per cent of the total investments which
should entitle the petitioner the exemption from the levy of the electricity duty.
He has further submitted that the object of granting such exemption is to attract
the industries to the State. The provisions of the Act, therefore, should be
construed in a manner which is conducive to the object underlying the said
provision. Even otherwise, it being a taxing statute, the meaning which is more
beneficial to the assessee is required to be accepted. In either case, the
petitioner would be entitled to the exemption from the levy of electricity duty.

4. In answer to the petition, Mrs. Shah has submitted that the definition of the
words, ''a new industrial undertaking'' is exhaustive and no unit other than the
one which falls within the said definition can be said to be a new industrial
undertaking. The intention of the Government is to consider the value of the
building, machinery and plant alone and the value of the investment made in the
land cannot be considered while determining the value of the Investment in the
building, machinery or plant previously used in relation to total investments.

5. I am unable to agree with the contentions raised by Mrs. Shah, Sub-section
(1) of Section 3 of the Act empowers the Government to levy electricity duty on
the consumers at the rates specified in Schedule I of the Act. Sub-section (2)
thereof restrains the State Government from collecting electricity duty on the
units of energy consumed by the categories of consumers enumerated therein.
Clause (vii) thereof refers to the energy consumed for motive power and lighting
in respect of premises used by an industrial undertaking. Clause (b) thereof
refers to ''a new industrial undertaking'' which does not generate energy for it''s
own use. Clause (ii) of Explanation 1 thereto reads as under :--

(i) ''a new industrial undertaking'' means any such industrial undertaking which--

(a) is not formed by the splitting up or the reconstruction of a business or
undertaking already in existence in the State, or
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(b) is not formed by transfer to a new business or undertaking of a building,
machinery or plant previously used in the State for any industrial purpose, of
such value in relation to total investments, as the State Government may, by
notification in the Official Gazette, specify; or

(c) is not an expansion of the existing business or undertaking in the State.

6. It is the above referred Sub-clause (b) of Clause (vii) of Sub-section (2) of
Section 3 under which the petitioner claims exemption from payment of the
electricity duty. It is an undisputed fact that while establishing its undertaking,
the petitioner has used certain plant and machinery which were previously used
in the State, The petitioner, however, claims that the investment made for such
used plant and machinery is less than 10% of its total investments made in the
land, plant and machinery, etc. The legislative intent in enacting the above
referred Sub-section (2) of Section 3 of the Act is clear and unambiguous. The
underlying object is not only to attract more industries but also to encourage
such industries in making fresh investments in the State. The legislative intention
is clear inasmuch as in relation to the words, ''total investments'' the Legislature
has used the words, ''buildings, machinery or plant'' for the purpose of
ascertaining the value of investment in the old building, machinery or plant.
There is no possibility to construe that the words, ''building, machinery or plant''
occurring in the first part of the said Clause (b) would govern the meaning of the
words ''total Investments'' occurring in the later half of the said clause. The
words, ''buildings, machinery and plant'' and the words, ''total investments'' have
different and distinct import. When two words for sets of words of different
import are used in a Statute in the same proviso, it would be difficult to maintain
that they are used in the same sense. The words, ''total investments'' are not
defined elsewhere in the Act and are required to be given the meaning it carries
in the commercial parlance. If such meaning were to be given, the words ''total
investments'' should include the investment made in the land as well.

7. I am, therefore, of the view that the authorities below have erred in excluding
the investment made in the land, while computing the percentage of the
investments made in the plant and machinery previously used in the State in
relation to the value of the total investments. In that view of the matter, the
orders made by the authorities below i.e. the order dated 3rd Jan. 2001 made by
the State Government, in Electricity Duty Appeal No. 2 of 2000 and the order
dated 2nd June, 2000 made by the Commissioner of Electricity are quashed and
set aside. The Commissioner of Electricity, the respondent No. 2 herein is
directed to reconsider the application for exemption made by the petitioner,
keeping in view of the observations made in this judgment and to decide the
same within eight weeks from today. The decision shall be communicated to the
petitioner forthwith. Rule is made absolute. The parties shall bear their own costs.
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