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Final Decision : Dismissed

Judgement

A.V. Ramakrishna Pillai, J.—Under challenge in these review petitions is the
judgment of this Court dated 5.1.2015 in WPC No. 7964/2012.

2. While R.P. Nos. 137/2015, 161/2015 and 248/2015 are filed by the third
parties to the writ petition, R.P. No. 253/2015 is filed by the Kerala state
Electricity Board which was the first respondent in the writ petition.

3. By the impugned judgment, this Court found that respondents 3 to 5 in the
writ petition on account of lesser qualification are getting preference over the
writ petitioners which is a clear violation of Article 14 of the Constitution of India.
It was observed that junior certificate holders get promotion in preference to the
diploma holders defeating the very purpose, for which the quota was fixed.
Accordingly, the writ petition was disposed of declaring that the provision in the
note attached to Ext. P5 Rules prescribing the qualification and method of
appointment to the post of Assistant Engineer (Electrical) formerly Junior
Engineer (Electrical) in the service of the Kerala State Electricity Board to the
effect that the ratio provided therein would be maintained on the total cadre
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strength is applicable only between direct recruits and promotees and the same
is not intended to be and cannot be applied between diploma holders and
certificate holders while effecting promotion. Accordingly, Ext. P6 was quashed
and respondents 1 and 2 were directed to promote the first petitioner to the post
of Assistant Engineer (Electrical). Time limit was also fixed to pass formal orders.
It is against this observation and verdict, these revisions have been filed.

4. The writ petitioners point out that the respondent Board has adopted the
provisions contained in the KS & SSR and has made applicable to the same to
the service of the Board as per B.O.(F.B.) No. 1664/2002 dated 10.12.2002.
According to the petitioners, by application of Note 3 to Rule 5 de hors Ext. P5
order, the ratio 3:2 between Diploma holders and certificate holders prescribed in
Exts. P3 and P4 orders for promotion to the post of Assistant Engineer has to be
applied to the cadre strength. They also point out that the law that the
prescription of ratio between superior and inferior, qualification for promotion has
to be applied to the cadre strength has been declared by this Court in the
decision reported in Kerala Water Authority v Augustin (2001 (3) KLT 746).

5. According to the petitioners, there is an error apparent on the face of the
judgment and therefore, the judgment is liable to be reviewed.

6. Arguments have been heard.

7. Though attractive arguments have been raised by both sides on the question
of law involved, the learned senior counsel for the respondents (writ petitioners)
made a frontal attack on the maintainability of the revision petitions. It was
argued by the learned senior counsel that the remedy open to the petitioners is
to prefer a regular appeal and not to file these review petitions.

8. Mr. Elvin Peter, Mr. Sebastian Paul and Mr. Rajith, the learned counsel
appearing for the third party review petitioners, per contra, relied on the decision
of a Division Bench of this Court in Ramachandran v Food Corporation of India
(1989(2) KLT 112). They would point out that the persons were necessary
parties to the writ petition and the impugned decision has been rendered without
impleading them as necessary parties. Therefore, according to them, the proper
course to be adopted is not to seek contrary directions at the hands of this Court
under Article 226 , but to make an appropriate petition to reopen the earlier
judgment on the ground that the petitioners were necessary parties and that the
adverse decision rendered affects them and to get themselves impleaded as
parties and get the judgment rendered behind their back reviewed.

9. In answer to the said submission, the learned senior counsel appearing for the
respondents would submit that a publication was taken at the instance of the
petitioners under Rule 148 of the Kerala High Court Rules and therefore, the
review petitioners are bound by the same. The only remedy available to them is
to prefer an appeal before the appropriate forum; so submitted the learned
senior counsel.
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10. However, the learned counsel for the petitioners relied on the decision of the
Apex Court in K.H. Siraj Vs. High Court of Kerala and Others, to substantiate
their argument that the petitioners ought to have been impleaded as they were
necessary parties and an omnibus method of making a publication under Rule
148 of the Kerala High Court Rules is insufficient. However, a clear reading of
paragraph-62 of the judgment would makes the position clear. Paragraph-62 of
the said judgment reads as follows:

"There are only a specified definite number of candidates who had to be
impleaded, namely, 70. It is not as if there are a large unspecified number of
people to be affected. In such cases, resort cannot be made to R.148 of the
Kerala High Court Rules."

(emphasis added).

11. It is clear that in that case, the number of candidates affected were
ascertainable and therefore, it was mandatory on the part of the writ petitioners
therein to implead all those who are affected. However, in these cases, the
number of persons who are affected by the judgment were not known to the
respondents (writ petitioners) and therefore, they resorted to the method of
publication. Therefore, the decision in Siraj''s case cannot be quoted as an
authority for the proposition that the affected parties should be impleaded in all
cases irrespective of the number of affected parties. As the publication envisaged
has been affected by the respondents who were the writ petitioners and the
petitioners have not responded to the said publication, the only option before the
petitioners is to approach the appellate forum with a regular appeal. Therefore, I
am of the view that it is not necessary to go in the questions of law argued
before me, so that the petitioners can re-agitate the same before the competent
forum.

12. The revision maintained by the Electricity Board is not maintainable for the
reason that it is nothing, but an appeal in disguise which cannot be entertained
at all.

In the result, review petitions are dismissed. However, it is hereby made clear
that the present state of affairs shall continue for one month from today, so that
the petitioners can approach the appellate forum within that time, if they are
aggrieved.
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