» Company : CourtKutchehry
Cou *jmkut(:hehry Website : www.courtkutchehry.com
corr Printed For :
Date 1 22/09/2026

(1897) 12 AHC CK 0002
In the Allahabad High Court

Maula Bakhsh APPELLANT
Vs
Fida Husain RESPONDENT

Date of Decision : 12-12-1897
Acts Referred:

Citation : (1898) 21 ITR 145
Hon'ble Judges : Banerji, J

Bench : Single Bench

Judgement

Banerji, J.—This appeal arises out of proceedings relating to an application for an
order absolute for sale u/s 89 of Act No. IV of 1882. Certain property which
belonged to the appellant Fida Husain and to other persons was mortgaged by
them to one Ulfat Rai in 1886. The same property was subsequently mortgaged
in 1887 to Ulfat Rai and Murlidhar, the father of one Atma Rai. The second
mortgage fell by partition into the share of Atma Rai, and was assigned by him to
the respondent, Maula Bakhsh, so that Maula Bakhsh became the holder of the
second mortgage over the property, Before the assignment to Maula Bakhsh,
Ulfat Rai brought a suit for sale upon his first mortgage and obtained a decree. It
is alleged that he did not make Atma Rai, who, as I have said above, was at that
time, jointly with Ulfat Rai, the holder of the second mortgage, a party to that
suit. In execution of the decree which Ulfat Rai obtained on his first mortgage, he
caused the mortgaged property to be sold by auction, and himself became the
purchaser. He then sold the property so purchased to Fida Husain, and for a
portion of the amount of the consideration for the sale he took a bond from Fida
Husain. Maula Bakhsh brought a suit for sale upon the mortgage of 1887, of
which he was the assignee, and in that suit he offered to redeem the first
mortgage in favour of Ulfat Rai, the benefit of which had been acquired by Fida
Husain by virtue of his purchase from Ulfat Rai. On the 13th of April 1896, a
decree was passed in favour of Maula Bakhsh. The decree directed that Maula
Bakhsh should pay to Fida Husain or into Court within three months of the date
of the decree Rs. 250, the amount due on the first mortgage, and that upon his
doing so he, Maula Bakhsh, would be entitled to bring to sale the whole of the
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mortgaged property for the realization of the said sum of Rs. 250, as also of the
amount due upon the mortgage of 1887. After the decree was passed, Ulfat Rai
brought a suit against Fida Husain upon the basis of the bond executed in his
favour by Fida Husain for a part of the consideration for the sale effected by Ulfat
Rai in favour of Fida Husain. In that suit he obtained an order on the 3rd of June
1896 for attachment of the money payable by Maula Bakhsh to Fida Husain
under the decree of the 13th of April 1896. This was an order passed, before
judgment, u/s 484 of the Code of Civil Procedure. u/s 486 a prohibitory order in
the terms of Section 268 of the Code was issued to and served upon Maula
Bakhsh. On the 11th of July 1896, that is, before the expiry of the three months
fixed in the decree of the 13th of April 1896, Maula Bakhsh paid into Court Rs.
85-8-0, and informed the Court that he had paid the balance of Rs. 164-8-0 to
Ulfat Rai in pursuance of the attachment. I may here observe that before the
date last mentioned Ulfat Rai had obtained a decree in the suit brought by him
against Fida Husain. On the 12th of November 1896, Maula Bakhsh presented
the application which has given rise to this appeal, on the allegation that he had
complied with the requirements of the decree passed in his favour, and that, as
the amount of that decree had not been paid, he was entitled to an order
absolute for sale u/s 89 of the Transfer of Property Act. The application was
opposed by Fida Husain, who contended that the payment of Rs. 164-8-0 to Ulfat
Rai was not equivalent to a payment to him, and was in violation of the terms of
the decree of the 13th of April 1896. The Court of First Instance overruled this
contention, but the Lower Appellate Court allowed it and held that Maula Bakbsh
bad not performed the obligation which lay on him under the terms of the decree
referred to above. That Court, however, for the reasons stated in its judgment,
granted Maula Bakhsh an extension of time for payment of Rs. 164-8-0. From
the order granting extension Fida Husain has preferred this appeal. Maula
Bakhsh has taken objection u/s 561 of the Code of Civil Procedure, contending
that there was a sufficient compliance on his part with the decree passed in his
favour. After the case for the appellant had been stated, the objection u/s 561
was allowed to be first argued, because if it prevailed it would not be necessary
to consider the appeal. In my judgment the objection u/s 561 must be allowed.
Under the decree made in favour of Maula Bakhsh he was no doubt liable to pay
to Fida Husain or into Court Rs. 250 within three months from the date of the
decree. There is no question that he has paid Rs. 85-8-0 out of that amount
within the time fixed in the decree. It is also not disputed, and indeed the Courts
below have found, that he paid Rs. 164-8-0 to Ulfat Rai within the three months.
Now the question is, whether such payment was a payment in compliance with
the decree. After the prohibitory order u/s 486 (read with Section 268) of the
CPC had been issued to Maula Bakhsh, he was not competent to pay the amount
for which the prohibitory order had been issued to Fida Husain. If he had made
such payment to Fida Husain be would have been guilty of non-compliance with
the order of the Court which issued that prohibitory order. u/s 268 a debtor,
prohibited to pay the debt due by him, might pay the amount of the debt into
Court, and such payment would discharge him as effectually as payment to the
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party entitled to receive the debt. If the sum of Rs. 164-8-0, to which the
prohibitory order related, had been paid into the Court which issued the
prohibitory order, such payment would undoubtedly have absolved Maula Bakhsh
from liability to Fida Husain for payment of the amount. In this case, instead of
paying the amount into Court, he paid it to the person who would have been
entitled to withdraw it from the Court if it had been paid into Court. The fact of
the payment to Ulfat Rai appears to have been certified to the Court, so that
although in fact the payment was made to Ulfat Rai, it was in reality a payment
which, by reason of the certification of it into Court, was equivalent to a payment
into Court within the meaning of Section 268. The Lower Appellate Court seems
to think that payment to a creditor who has obtained an attachment from the
Court is the same thing as payment to any ordinary creditor. This view of the
Court below is, in my opinion, erroneous. No creditor other than a creditor who
had obtained an attachment of a debt due to his debtor could enforce payment of
such debt. After the issue of the order of attachment Maula Bakhsh could not
have paid the sum of Rs. 164-8-0 to Fida Husain without being called upon by
the Court, which had forbidden him to make the payment, to answer for his
conduct. The only way in which he could have obtained immunity from liability
was by paying the amount mentioned in the attachment order into Court. In
order to reap the fruits of the decree obtained by him, he was also bound to
make the payment within the three months allowed in the decree, and as he
made the payment to the person who, as I have said above, was the only person
who could withdraw it from Court, the payment to such person was equivalent to
payment into Court, and consequently to a payment made to Fida Husain. That
being so, Maula Bakhsh complied with the decree, and was entitled to an order
absolute for sale u/s 89. The fact that after the order of the Lower Appellate
Court allowing the objections of Fida Husain, Maula Bakhsh deposited the Rs.
164-8-0 over again, does not preclude him from maintaining his present
objection. I allow the objection, and, setting aside the order of the Lower
Appellate Court with costs, restore the order of the Court of First Instance.

2. The appeal must necessarily fail, and I dismiss it with costs.
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