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Judgement

D.V. Shylendra Kumar, J.—This appeal u/s 10F of the Companies Act is directed
against the order dated 30.9.2011 passed on Company Application No. 49/2011,
by the Company Law Board, Chennai Bench, Chennai, (copy produced as
Annexure Al to the petition) in pending company petition 46/2008 before the
Board, rejecting the application that had been filed by the 2nd Company
petitioner before the Board, who figures as the 2nd appellant in this appeal
seeking, for impleading the 15th respondent herein, as an additional respondent
to the company petition presented under Sections 397 and 398 r/w Sections 111,
402 and 403 of the Companies Act, 1956, (for short '"the Act") at an advanced
stage of the company petition. The company petition presented under Sections
397 and 398 of the Act was on the premise that the 1st company-petitioner
having a share holding to the extent of 1396 per cent of the capital of the
company and the 2nd company-petitioner aspiring for equity in the company to
the extent of 10% of the equity shares on the premise of such extent of shares
having been allotted to him, who was the erstwhile the CEO of the respondent
company and for vacating his post of CEO; that the 1st respondent-company had
acted in an oppressive manner and had indulged in transactions detriment to the
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shareholders etc., and therefore necessary relief should be given to the
shareholde Rs.

2. By an application filed under regulation 46 r/w 44 2nd petitioner-company had
sought for impleadment of 15th respondent-another company on the premise
that some of the assets of the 1st respondent-company had been transferred in
favour of the proposed respondent and therefore, the proposed respondent was a
necessary party to resolve the main company petition in a satisfactory manner.

3. It is submitted at the bar that such an application had come to be rejected in
limine by Company Law Board and the present appellants had approached this
court by filing a like appeal in Company Appeal No. 7/2011 and the appeal had
come to be allowed as per the judgment dated 4.07.2011, after issue of notice to
respondents.

4. In terms of this judgment this court remanded the matter to the Company
Law Board for examination of the application afresh and after issue of notice to
the proposed respondents.

5. Application was opposed by the proposed respondent and the Company Law
Board on examination and after hearing counsel appearing for the 2nd petitioner-
company, which stand was supported by the 1st company petitioner but opposed
by proposed respondents, rejected the application for impleadment as per the
order dated 30.9.2011.

6. It is aggrieved by this order of the Company Law Board, the present appeal.
7. Notice had been issued in this appeal to the respondents on 2.1.2012.

8. It appears in the meanwhile, one of the respondent viz., R-13 had expired and
it is submitted at the bar, by Sri Tiruvengadam, learned counsel for the
appellants, that steps are being taken in the main petition now pending before
the Company Law Board.

9. However, Mr. Vishwanath, learned counsel appearing for the legal heirs of the
deceased respondent No. 13 and who are proposed to be added in this appeal
seeks a short accommodation to look into the matter and file a response if
necessary.

10. Having regard to the nature of the matter, particularly, the matter arising
during the pendency of the main matter before the Company Law Board and the
question being one of justification or otherwise to implead the 15th respondent
as a party to the pending company petition, we do not propose to keep this
matter pending only for the purpose of receiving the response of the legal heirs
of the deceased 13th respondent who are otherwise represented by counsel. We
order the applications for bringing the legal heirs of the deceased 3rd respondent
on record and permit the counsel for the appellant to carry out necessary
amendment to the cause-title.

11. The company, which was sought to be added as additional respondent and

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/medi-projects-p-ltd-appellant-hash-... Page 2 of 3



which figures as the 15th respondent in this appeal had been issued with notice,
served and is represented by counsel Smt. Nalina Myagowda. Submissions on
behalf of 15th respondent is that no funds had ever been transferred from the
1st respondent-company to the company proposed to be added as party to the
main petition before the Company Law Board; that the proposed respondent has
nothing to do with the affairs of the 1st respondent-company and therefore, is
not a necessary party.

12. However, Sri Tiruvengadam, learned counsel for the appellant submits that
some of the promoters of the 1st respondent-company and the 15th respondent-
company are common; that some transfer of assets have taken place between
the companies. This submission is very much contested by the learned counsel
for all the respondents. However, Sri Vishwanath, learned counsel appearing for
the legal heirs of the 13th respondent supports the stand of the appellants and
submits that there is transfer of funds between the 1st respondent-company and
the 15th respondent-company, which is sought to be represented in the
proceedings between the Company Law Board, so also submits Mr. Rayappa
Hadagali, learned counsel appearing for the respondent Nos. 11 and 12.

13. It obviously appears that the appellants have some support even amongst
the existing respondents before the Company Law Board and the board found
some justification to issue notice to the proposed respondents and we find that
the proposed respondent is reluctant to join the proceedings before the Board.
But in the larger interest of justice and a satisfactory resolution of the petition
before the Company Law Board, we think it would be proper to allow this appeal,
set aside the order of the Board and allow the application for impleadment, as it
will be prudent to err on the safer side than to reject the appeal which can result
in complications to occur later,

14. Having heard learned counsel for the appellants and learned counsel for the
respondents, we deem it proper to set aside the order of the Company Law
Board dated 30.09.2011, allow this appeal and allow company application No.
49/2011 filed in Company Petition No. 46/2008 before the Company Law Board,
Additional Principal Bench, Chennai.

15. It is open to the newly added respondent to file their objections and if any
other respondents want to supplement their objections, they can seek permission
of the Company Law Board and do so.

16. All counsel appearing for the parties submit that the matter has been
pending for quite some time before the Company Law Board and it is required to
be disposed of expeditiously. The Company Law Board shall pay attention to this
aspect of the matter.
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