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Judgement

This petition under Article 226 of the Constitution of India, has been filed seeking
the following relief(s) :

"It is, therefore, most humbly prayed that the writ petition may kindly be allowed
and a writ of Mandamus, Certiorari or any other suitable writ, order or direction
may kindly be issued. Order dated 11-8-2016 may kindly be quashed and the
direction may kindly be given to the respondents to reconsider the application of
petitioner for appointment on compassionate ground in accordance with the
circulars of State Government as prevailing at the time of death of father-in-law
of petitioner to give compassionate appointment to the petitioner."

According to the petitioner, she is the wife of adopted son of Shri Ram Sevak
Kushwah, who died in harness on 20- 5-2015. The husband of the petitioner had
already expired prior to the death of Ram Sewak Kushwah. After the death of
Ram Sevak Kushwaha, an application was filed by the petitioner for appointment
on compassionate ground. The said application has been rejected by the
respondents by order dated 11-8-2016, on the ground that the petitioner is not
entitled for appointment on compassionate ground, as per the Scheme.

Challenging the order dated 11-8-2016, it is submitted by the counsel for the
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petitioner that the scheme dated 18-8-2008 for giving appointment on
compassionate ground was in vogue on the date of death of Ram Sevak
Kushwaha. According to the Scheme, the following persons were entitled for
appointment on compassionate ground :

2- vuqdEik fu;gfDr dh ik=rk
2-1 fnoaxr 'kkldh; Isod dh ifRu] vFkok iw.kZr% vkflr ifr dks] vFkok

2-2 fnoaxr 'kkldh; Isod dk ig= vFkok vfookfgr ig=h vFkok ,slh fookfgr ig=h ftlds
ifr dh e R;q gks

pqdh gks vFkok rykd'kgnk gks] fdUrq 'krZ ;g gksxh
fd ,slh vfookfgr]fookfgr vFkok rykd'kgnk ig=h
fnoaxr 'kkldh; Isod dh e R;q ds le; ml ij

iw.kZr% vkflr gksdj mlds IkFk jg jgh gks] vFkok

2-3 vfookfgr fnoaxr 'kkldh; Isod ds HkkbZ vFkok vfookfgr cgu dks fnoaxr 'kkldh;
Isod ds ekrk firk dh vuqg'kalk ds vk/kkj ijA

2-4 ,d Is vf/kd vuqdaik fu;qgfDr ds ik= InL; gksus ij fnoaxr 'kkldh; Isod dh
iRuh@ifr dh vuqg'kalk ,oa ifr @ iRuh ds u gksus ij ifjokj dh loZIEefr Is fdlh ,d InL;
dks vuqdaik fu;gfDr dh ik=rk gksxhA ifjokj es Igefr u gksus ij lacaf/kr ftys ds
dysDVj }kjk ;g fu.kZ; fy;k tkosxk fd fdls vugdaik fu;qfDr nh tkosA

Thus, from the plain reading of this Scheme, it is clear that at the relevant time,
even the adopted son was not entitled for appointment on compassionate
ground. Furthermore, as per the Scheme, the daughter-in-law of the deceased
employee is not entitled for appointment on compassionate ground. Thus, the
respondents have rightly rejected the claim of the petitioner for appointment on
compassionate ground.

It is submitted by the counsel for the petitioner that Allahabad High Court in the
case of Smt Geeta Singh VS. State of U.P. And others reported in 2009(120) FLR
5, and Zila Panchayat Kaushambi through its Chairman and another Vs. Lalti Devi
reported 2008(116) FLR 1030 has held that the daughter-in-law is also included
in the definition of family of deceased employee.

With due respect to the above mentioned judgments, it is held that the
judgments cited by the petitioner have no application in the present case as they
are clearly distinguishable. Under the U.P. Recruitment of Dependents of
Government Servants Dying in Harness Rules, 1974 (in Short Rules, 1974), the
word "family" has been defined and thus, the question was that whether the
daughter-in-law has to be included in the definition of family or not. However, in
the present case, the persons, who are eligible for appointment on
compassionate ground, have been specifically mentioned, which does not include
daughter-in-law. It is further well established principle of law that the Courts
cannot legislate.
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The Supreme Court in the case of S.B. Batra Vs. Tarana Batra reported in (2007)
3 SCC 169 has held as under :

16, i It is only the legislature which can create a law and not the
court. The courts do not legislate, and whatever may be the personal view of a
judge, he cannot create or amend the law, and must maintain judicial restraint.

Accordingly, it is held that as the case of the petitioner is not covered by the
circular issued by the State governing the appointment on compassionate
ground, therefore, no relief can be granted to the petitioner.

Accordingly, the petition fails and is hereby dismissed.
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