Company : CourtKutchehry

COou *jmkut(:hehry Website www.courtkutchehry.com

Printed For
Date :17/09/2026

(2008) 12 MAD CK 0325
In the Madras High Court
Case No : Writ Petition No''s. 5020 to 5039 of 1998

M.K. Ayyanar and Others APPELLANT
Vs
The State of Tamil Nadu RESPONDENT

Date of Decision : 10-12-2008

Acts Referred:
Land Acquisition Act, 1894 — Section 10, 11, 11A, 12(2), 23

Citation : (2008) 12 MAD CK 0325
Hon'ble Judges : K. Chandru, ]
Bench : Single Bench

Advocate : Jayakumar, for the Appellant; A. Arumugam, Spl. G.P., for the
Respondent

Final Decision : Dismissed

Judgement

K. Chandru, J.—This batch of writ petitions was filed by the subsequent
purchasers of land in various Survey Numbers challenging Award No. 1 of 1997
dated 31.10.1997 passed by the third respondent. The lands claiming to be in
the possession of the petitioners were acquired under the provisions of the Land
Acquisition Act, 1894 (for short, "the Act'") situated in Nerkundram Village for the
purpose of the K.K. Nagar Extension Scheme conceived by the second
respondent Tamil Nadu Housing Board.

2. The writ petitions were admitted on 17.4.1998. In the interim applications,
stay of dispossession alone was granted. Subsequently, when the matters came
up on 24.1.2002, the writ petitions were dismissed for want of prosecution.
Thereafter, the petitioners filed applications for restoration and this Court
restored the writ petitions by an order dated 24.3.2007. The matters have now
come to be posted for final disposal.

3. Heard the arguments of Mr.Jayakumar, learned Counsel for the petitioners and
Mr. A. Arumugam, learned Special Government Pleader for the respondents and
perused the records.
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4. The lands which were purchased by the petitioners were originally owned by
one P.M. Sundaram and four others. From one Soundararajan, a Power of
Attorney holder, the petitioners purchased these lands during the year 1995. The
petitioners being the subsequent land owners have no right to challenge the
acquisition proceedings. The original land owners are not before this Court. When
enquiry notices under Sections 9(3) and 10 of the Act were issued, the original
land owners did not appear. On verification from the Sub-Registrar's office and
getting the Encumbrance Certificates, the present petitioners'" names were found
out by the acquiring authority. Therefore, fresh notices were issued u/s 9(3) of
the Act to the petitioners being persons interested in the land. Despite notices,
they had not appeared for the Award Enquiry. Hence, a final Award came to be
passed on 31.10.1997. Thereafter, notices u/s 12(2) of the Act were issued to
the petitioners asking them to appear for the purpose of finalising the
compensation. It is at this stage, the petitioners came to challenge the Award
before this Court.

5. Though very many grounds were raised in the affidavits filed in support of the
writ petitions, the learned Counsel for the petitioners primarily advanced only
two contentions. The first contention was that there was a delay in finalising the
Award and, therefore, the Award proceedings were hit by the limitation provided
u/s 11-A of the Act, which came into force during the pendency of the Award
proceedings. Even if calculated in terms of the explanation to Section 11-A of the
Act, the Award was delayed by a period of 8 months and 20 days. Therefore, the
Award must be quashed.

6. The second contention was that approval was not obtained from the
Government before the publication of the Gazette notification. The impugned
Award itself shows that the Government had approved the draft on 25.9.1978
before its publication. The draft amendment to the draft declaration was also
subsequently approved on 28.4.1980 and thereafter it was gazetted on
11.6.1980. These facts were not noted in the affidavits filed in support of the writ
petitions and reply affidavit was also not filed controverting these averments.
Therefore, the second objection must fail.

7. The only contention that the petitioners had raised is based upon the Section
11-A introduced by the Land Acquisition Amendment Act, 1984 (with effect from
24.9.1984). Section 11-A of the Act reads as follows:

11-A. Period within which an award shall be made.-

The Collector shall make an award u/s 11 within a period of two years from the
date of the publication of the declaration and if no award is made within that
period, the entire proceedings for the acquisition of the land shall lapse:

Provided that in case where the said declaration has been published before the
commencement of the Land Acquisition (Amendment) Act, 1984, the award shall
be made within a period of two years from such commencement.
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Explanation. - In computing the period of two years referred to in this section,
the period during which any action or proceeding to be taken in pursuance of the
said declaration is stayed by an order of a Court shall be excluded.

(Emphasis Added)

8. Since the amendment applies to all pending proceedings, according to the
learned Counsel, the Award u/s 11 of the Act ought to have been passed on or
before 24.9.1986. But since the explanation provides for exclusion of any action
or proceedings taken being stayed by the order of the Court, he has excluded the
time taken by the Supreme Court but wanted to take advantage of the delay in
restoring the writ petition which was allowed to go for default. Since the
notification was restored by the order of the Supreme Court on 10.11.1995, the
earlier period of stay, if calculated, can count for 1 year 3 months and 30 days,
and, hence, the Award should have been passed on or before 02.3.1997. But, in
the present case, the Award has been passed on 31.10.1997 and, therefore, on
the grounds of delay, it should be quashed.

9. Before proceeding with the contentions raised by the learned Counsel, it is
necessary to list out the chronology of events relating to the acquisition of land
purchased by the petitioner from the date Section 4(1) notification was issued till
the date the Award was passed including the court proceedings for better
appreciation of the facts involved:

1. 11.06.1975 - Section 4(1) notification in Gazette. (G.O.Rt. No. 124, Housing,
dated 08.5.1975)

2.19.08.1975 } 27.08.1975 } Section 5A Enquiry

3. 06.09.1975 - Objections by the land owners communicated to the
requisitioning body (TNHB)

4. 31.03.1977 - TNHB requests to overrule the objections.
5. 24.05.1977 - Remarks communicated to the land owners.

6. 07.06.1978 - Draft declaration u/s 6 approved by the Government (G.O.Ms.
No. 993, Housing).

7. 09.06.1978 - Published in the T.N. Government Gazette.

8. 25.09.1978 - Draft Rates approved by the Government (Lr. No. 43637/
A2/78-1(H&UD).

9. 25.10.1978 - Tamil Nadu Government Gazette publication.

10. 11.06.1980 - Draft amendment to draft declaration under Section 6
approved by Government Letter No. 18621/A2/80.

11. 11.06.1980 - Published in T.N. Government Gazette.

12. 03.04.1981 - Interim stay of dispossession alone in WMP.2557/1981 in W.P.
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No. 1807 of 1981 obtained by the original land owners.

13. 15.02.1983 - Government issues directions to proceed and complete the
acquisition (G.O. No. 294, H&UD Dept)

14. 19.02.1991 - W.P. No. 1807 of 1981 dismissed for want of prosecution.
15. 25.08.1991 - WMP.15140 of 1991 restoration petition dismissed.

16. 17.09.1991 - Revision Application 21 of 1991 allowed. WP.1807 of 1981
restored to file.

17. 29.10.1991 - W.P. No. 1807 of 1981 allowed by Division Bench. Section 4(1)
notification quashed.

18. 10.11.1995 - Civil Appeal No. 10190 of 1995 allowed by Supreme Court.
Section 4(1) Notification stood restored.

19. 1995 - Petitioners purchase their lands from one Soundarajan, Power Agent
of original land owners.

20. - - Notice u/s 9(3) and 10 to subsequent purchasers. They didn't attend the
Award Enquiry. 21. 16.4.1997 } 17.4.1997 } Award Enquiry 21.4.1997 }

22. 31.10.1997 - Award passed (impugned in this batch).

10. The learned Counsel for the petitioners relied upon the following passage
found in para 11 of the judgment of the Supreme Court in Padmasundara Rao
and Others Vs. State of Tamil Nadu and Others, :

Para 11: It may be pointed out that the stipulation regarding the urgency in
terms of Section 5-A of the Act has no role to play when the period of limitation
u/s 6 is reckoned. The purpose for providing the period of limitation seems to be
the avoidance of inconvenience to a person whose land is sought to be acquired.
Compensation gets pegged from the date of notification u/s 4(1). Section 11
provides that the valuation of the land has to be done on the date of publication
of notification u/s 4(1). Section 23 deals with matters to be considered in
determining the compensation. It provides that the market value of the land is to
be fixed with reference to the date of publication of the notification u/s 4(1) of
the Act. The prescription of time-limit in that background is, therefore,
peremptory in nature. In Ram Chand and Others Vs. Union of India (UOI) and
Others, , it was held by this Court that though no period was prescribed, action
within a reasonable time was warranted. The said case related to a dispute which
arose before prescription of specific periods. After the quashing of declaration,
the same became non est and was effaced. It is fairly conceded by learned
Counsel for the respondents that there is no bar on issuing a fresh declaration
after following the due procedure. It is, however, contended that in case a fresh
notification is to be issued, the market value has to be determined on the basis
of the fresh notification u/s 4(1) of the Act and it may be a costly affair for the
State. Even if it is so, the interest of the person whose land is sought to be
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acquired, cannot be lost sight of. He is to be compensated for acquisition of his
land. If the acquisition sought to be made is done in an illogical, illegal or
irregular manner, he cannot be made to suffer on that count.

11. The learned Counsel also placed further reliance upon the judgment of the
Supreme Court in Ashok Kumar and Others Vs. State of Haryana and Another,
and referred to the following passages found in paragraphs 14, 17 and 18:

Para 14: Proviso (ii) appended to Sub-section (1) of Section 6 of the Act clearly
debars making of any declaration in respect of any particular land covered by a
notification issued under Sub-section (1) of Section 4 after the expiry of one year
from the date of publication thereof. Explanation (1) appended to the said
proviso, however, stipulates that in computing any of the periods referred to in
the first proviso, the period during which any action or proceeding to be taken in
pursuance of the notification issued u/s 4(1), is stayed by an order of a court,
shall be excluded. On a plain reading of the aforementioned provisions, there
cannot be any doubt whatsoever that the period which is required to be excluded
would be one, during which the action or proceeding taken was subjected to any
order of stay passed by a competent court of law.

Para 17. We have noticed hereinbefore that the proviso appended to Sub-section
(1) of Section 6 is in the negative term. It is, therefore, mandatory in nature.
Any declaration made after the expiry of one year from the date of the
publication of the notification under Sub-section (1) of Section 4 would be void
and of no effect. An enabling provision has been made by reason of the
Explanation appended thereto, but the same was done only for the purpose of
extending the period of limitation and not for any other purpose. The purport and
object of the provisions of the Act and in particular the proviso which had been
inserted by Act 68 of 1984 and which came into force w.e.f. 24-9-1984 must be
given its full effect. The said provision was inserted for the benefit of the owners
of land. Such a statutory benefit, thus, cannot be taken away by a purported
construction of an order of a court which, in our opinion, is absolutely clear and
explicit.

Para 18. There is no warrant for the proposition, as was stated by the High Court
that unless an order of stay passed once even for the limited period is vacated by
an express order or otherwise; the same would continue to operate.

He also submitted that what applies to the Section 6 declaration will also apply to
the Award u/s 11 in terms of Section 11A of the Act.

12. In the present case, it must be stated that no Award could have been passed
when a Division Bench of this Court has set aside the notification u/s 4(1) by its
final order dated 29.10.1991. Therefore, no proceedings was pending till the
Supreme Court by its judgment dated 10.11.1995 allowed the Civil Appeal and
restored the Section 4(1) notification. Because of that, Section 6 draft
declaration published in the Government Gazette on 07.6.1978 also came to life.
Therefore, the day in which the Section 6 declaration was made alive was by a

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/mk-ayyanar-and-others-appellant-... Page 5 of 8



judgment of the Supreme Court dated 10.11.1995. Hence, the limitation will
have to be calculated in terms of proviso to Section 11-A of the Act. If calculated
from that date, the final Award has been passed on 31.10.1997, which is well
within the limitation prescribed under the Act.

13. The contention of the petitioners is highly contrived and the explanation in
the present case does not come into operation when the entire notification is set
at naught by a Division Bench of this Court. The explanation to Section 11A will
be available only to pending proceedings and if any order of stay against further
proceedings was granted by the Court, it will have to be excluded. In a case
where the entire proceedings have been quashed and given life only after the
final judgment of the Supreme Court, then the proviso alone will apply to the
present case. The Award that had been passed is well within the time limit
prescribed under the Act.

14. In this context, it is necessary to refer to the decision of the Supreme Court
which had dealt with the scope of Section 11A of the Act in the case relating to
Smt. Bailamma @ Doddabailamma (Dead) and Others Vs. Poornaprajna House
Building Co-operative Society and Others, . The following passages found in
paragraphs 13, 14 and 16 of the said decision may be usefully extracted:

Para 13.: The submission that the stay order was obtained by the Society itself is
of no consequence, having regard to the language of Explanation to Section 11-A
of the Act. The exclusion of the period during which the order of stay operated is
not dependant upon the party obtaining such an order. An order passed by the
court must be obeyed by all concerned. In the instant case the Society moved
the High Court and obtained an order of stay. In effect, the order operated in
such a manner that the Government was prevented from granting approval to
the award even if it so desired, nor could it refuse approval during the period the
order of stay operated. Therefore, Explanation to Section 11-A came into
operation and in accordance therewith the period during which the order of stay
operated must be excluded from the total time taken to make the award.

Para 14. Reliance was placed by the appellants on the observations made by this
Court in Yusufbhai Noormohmed Nendoliya Vs. State of Gujarat and another, . In
our view the aforesaid decision in fact supports the case of the respondents. In
the aforesaid judgment it was held: (SCC p.535, para 8)

8. The said Explanation is in the widest possible terms and, in our opinion, there
is no warrant for limiting the action or proceedings referred to in the Explanation
to actions or proceedings preceding the making of the award u/s 11 of the said
Act.

That was no doubt a case where an order of injunction was obtained by the
landholder restraining land acquisition authorities from taking possession of the
land. It was, in that context, that this Court observed that to get the benefit of
the said provision the landholder who seeks the benefit must not have obtained
any order from court restraining any action or proceedings in pursuance of
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declaration u/s 6 of the Act. It is, therefore, not possible to accept the
submission urged on behalf of the appellants that Section 11-A of the Act must
be read in a narrow sense so as to apply to only those cases where the
landowner himself obtained an order of stay or injunction. We are not prepared
to add words in the Explanation by reading into it a provision that gives to the
Explanation a narrower operation than what was intended for it by the
legislature, so as to apply only to cases where an order of injunction is obtained
by the landowner and not by anyone else.

Para 16. This Court emphasised the fact that Section 11A was enacted with a
view to prevent inordinate delay being made by the Land Acquisition Officer in
making the award which deprived owners of the enjoyment of the property or to
deal with the land whose possession has already been taken. Delay in making
the award subjected the owner of the land to untold hardship. The objects and
reasons for introducing Section 11-A into the Act were that "the pendency of
acquisition proceedings for long periods often causes hardship to the affected
parties and renders unrealistic the scale of compensation offered to them" and "it
is proposed to provide for a period of two years from the date of publication of
the declaration u/s 6 of the Act within which the Collector should make his award
under the Act". The emphasis, therefore, was on the Collector making his award
within the period prescribed. However, the legislature was also aware of the
reality of the situation and was not oblivious of the fact that in many cases
acquisition proceedings were stalled by stay orders obtained from courts of law
by interested parties. It, therefore, became imperative that in computing the
period of two years, the period during which an order of stay operated, which
prevented the authorities from taking any action or proceeding in pursuance of
the declaration, must be excluded. If such a provision was not made, an
acquisition proceeding could be easily defeated by obtaining an order of stay and
prolonging the litigation thereafter. Explanation to Section 11-A was meant to
deal with situations of this kind. The Explanation is in the widest possible terms
which do not limit its operation to cases where an order of stay is obtained by a
landowner alone. One can conceive of cases where apart from landowners others
may be interested in stalling the land acquisition proceeding. It is no doubt true
that in most of the reported decisions the party that obtained the stay order
happened to be the owner of the land acquired. But that will not lead us to the
conclusion that the Explanation applied only to cases where stay had been
obtained by the owners of the land. There may be others who may be interested
in obtaining an order of stay being aggrieved by the acquisition proceeding. It
may be that on account of development of that area some persons in the vicinity
may be adversely affected, or it may be for any other reason that persons in the
locality are adversely affected by the project for which acquisition is being made.
One can imagine many instances in which a person other than the owner may be
interested in defeating the acquisition proceeding. Once an order of stay is
obtained and the Government and the Collector are prevented from taking any
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further action pursuant to the declaration, they cannot be faulted for the delay,
and therefore, the period during which the order of stay operates must be
excluded. In a sense, operation of the order of stay provides a justification for
the delay in taking further steps in the acquisition proceeding for which the
authorities are not to blame.

(Emphasis Added)

15. If it is seen in the context of the decision referred to above, it can very well
be seen that the Award impugned in this batch of writ petitions is not hit by the
proviso to Section 11-A of the Act. The manner of calculation urged by the
petitioners is not available in terms of the Act. Further the petitioners were
subsequent purchasers and their purchases have not been notified by any
mutation made in the revenue records. The petitioners had at no point of time
participated in the proceedings up to the stage of passing final Award. The
original land owners have abandoned their objections by selling the land after the
decision of the Supreme Court came to be known to them. The plea of innocent
purchase made by a buyer has no place while impugning a land acquisition
validly made under the Act.

16. In the light of the above all, the writ petitions will stand dismissed. No costs.
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