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Judgement

Conviction,Sentence

Under Section 13(2) of the Act of 1988,"Rigorous Imprisonment for 1 year and
fine of Rs.1,000/-

with default stipulation

statement of Complainant Rajendra Jaiswal (PW12) and has stated that the
Complainant had first made oral complaint and on being asked to submit,

his complaint in writing, he made the written complaint (Ex.P3). He forwarded
the complaint (Ex.P3) to Deputy Superintendent of Police S.K.",

Bramhe (PW15). Complainant Rajendra Jaiswal (PW12) has further stated that
he went to the office of S.K. Bramhe (PW15). Thereafter, panch",

witnesses were called.,

The panch witnesses were introduced with him. The panch witnesses verified the
complaint (Ex.P3) from him. Thereafter, he took out 3 currency",

notes each in the denomination of Rs.100/- and submitted the same to panch
witness Ravindra Singh (PW14). He noted the numbers of those notes.,
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Constable Dhaniram (PW1) smeared phenolphthalein powder on those notes and
thereafter kept those tainted notes in the right pocket of his pant. A,

demonstration of trap proceedings was also given to him and the panch
witnesses. Thereafter, he was given a micro cassette and a tape recorder",

which he kept in the pocket of his pant. A preliminary panchnama of the
aforesaid proceedings was prepared vide Ex.P11. S.K. Bramhe (PW15), in",

his Court statement, has also stated in similar fashion. Both panch witnesses,
P.N. Jangde (PW8) and Ravindra Singh (PW14) have also stated in",

similar fashion. Constable Dhaniram (PW1) has also stated that he had smeared
phenolphthalein powder on the currency notes submitted by the,

Complainant.,

10. S.K. Bramhe (PW15), in his Court statement, has further stated that after
preparation of the preliminary panchnama (Ex.P11), in the night at",

about 1:30 â?" 2:00 a.m., he along with trap team proceeded towards Village
Pondi. On reaching there, they stopped 1 â?" 1Â½ Kms. before the spot.",

They again inculcated the trap proceedings to the Complainant. Thereafter, they
sent the Complainant to the house of the accused. Behind him, panch",

witness Ravindra Singh (PW14) was sent. Rest of the members of the trap party
got down near the temple and took their places. He has further,

deposed that the Complainant, after about Â½ hour came out of the house of the
accused and gave a signal to the trap party. On this, the trap party",

entered the house of the accused.,

Hands of the accused were caught and got washed in a solution of sodium
carbonate on which colour of the solution turned into pink. On being asked,

from the accused that where was the tainted money kept by him, he replied that
the same was kept in his vest (baniyan). Panch witness Ravindra",

Singh (PW14) took out the said tainted money from inside the vest of the
accused. The recovered tainted notes, hands of panch witness Ravindra",

Singh (PW14) and hands and vest of the accused were washed/dipped into
different solutions of sodium carbonate on which colour of all the solutions,

turned into pink. Numbers of the tainted currency notes were compared with the
numbers already noted in the preliminary panchnama (Ex.P11). The,

numbers matched. The tape recorder which was given to the Complainant for
recording conversation of the Complainant and the accused was taken,

back from the Complainant and was run in presence of the panch witnesses.
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Transcription (Ex.P14) of the conversation was prepared. The audio,

cassette was seized vide Ex.P15. Panch witnesses P.N. Jangde (PW8) and
Ravindra Singh (PW14) and Complainant Rajendra Jaiswal (PW12) have,

also stated in similar fashion.,

11. However, panch witness P.N. Jangde (PW8), in paragraph 14, has admitted
the fact that when the trap party entered the room of the accused and",

the accused was caught, at that time, the accused had said that he had not
taken any money and had not done anything. The accused had also said",

that he had not received any bribe money. The Complainant had given him
reward money (kharcha). This witness has further admitted in paragraph,

39 that he did not witness giving or taking of money between the Complainant
and the accused.,

12. Other panch witness Ravindra Singh (PW14) has also admitted the fact in
paragraph 29 of his cross-examination that at that time, the accused had",

said that he had not demanded any money nor did he create any pressure
therefor and the Complainant had given him the said money at his own will.,

13. Complainant Rajendra Jaiswal (PW12), in his Court statement, has further
deposed that he entered the house of the accused and switched on the",

tape recorder in the courtyard of the house of the accused and thereafter he
entered the house. Thereafter, he asked the accused to give him the",

copies of the B1 and Khasra. The accused gave him those copies and demanded
money from him. On this, he took out the tainted money of Rs.300/-",

from his pant and gave the same to the accused. S.K. Bramhe (PW15) has stated
that a transcription (Ex.P14) of the micro cassette was prepared at,

the spot before panch witnesses. Both the panch witnesses have also supported
this fact. However, S.K. Bramhe (PW15) has admitted the fact in",

paragraph 50 of his statement that the accused demanded Rs.300/- for
preparing copies of Khasra and B1, but mention of the same is not made in the",

transcription (Ex.P14). Panch witness Ravindra Singh (PW14), in his cross-
examination, in paragraph 29, has also stated that after hearing the tape",

recorder it did not seem that the accused had made any specific demand nor did
he create any pressure therefor. After hearing the conversation, it",

appeared that the Complainant himself had given the tainted money to the
accused at his own will. The said transcription (Ex.P14) is available on,

record. From a bare perusal of the transcription makes it clear that there was no
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conversation between the Complainant and the accused that the,

accused demanded any specific money from the Complainant and the money
given by the Complainant to the accused was a bribe money.,

14. Patwari Jyoti Prakash Dubey (PW4), who prepared spot-map (Ex.P6) has
admitted the fact that the accused and Revenue Inspector Dewangan",

were not at good relation and they were at inimical terms. This witness has also
stated in paragraph 11 of his cross-examination that according to the,

entries of Nakal Panji (Ex.D5 and D6), the Complainant had obtained the copies
and had also signed in the said register on 16.4.2002.",

15. In paragraph 27 of his cross-examination, Sudan Ram Yadav (PW7), who was
one of the members of the trap party, has admitted that the",

accused was frequently telling that he was deliberately being implicated in a false
case. Patwari Jyoti Prakash Dubey (PW4) has also stated that,

Revenue Inspector Dewangan and the accused were at inimical terms and
Revenue Inspector Dewangan had also stopped salary of accused Hanif,

many times. Though Complainant Rajendra Jaiswal (PW12) has denied the
suggestion made before him that at the time of making complaint, the said",

Revenue Inspector was with him, in paragraph 18 of his cross-examination he
has admitted the fact that before making the complaint he had informed",

Revenue Inspector Dewangan that the accused was demanding bribe. He has
also admitted the fact that when he reached Bilaspur for making the,

complaint, Revenue Inspector Dewangan met him at the bus-stand and he had
taken him to show the office of the Lokayukt.",

16. Mohd. Islam (DW1) has stated that at the time of incident, he was sitting in
the house of the accused. Sarpanch Shyamlal (DW2) and other",

villagers were also sitting there. At that time, the Complainant entered the house
and demanded copies. The accused told him that he had already",

given him the copies 1 day before, therefore, what other copies were required by
him. Then the Complainant went out of the room and while returning",

from the room, he forcefully tried to put money inside the vest (baniyan) of the
accused. Sarpanch Shyamlal (DW2) has also supported the above",

statement of DW1.,

17. If I proceed to consider the evidence adduced by the prosecution regarding
proof of demand and acceptance of illegal gratification by the accused,",

in this case, as stated by Complainant Rajendra Jaiswal (PW12), at the time of
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entering the house of the accused, before entering the room, he",

switched on the tape recorder and thereafter he entered the room. Thereafter, he
asked for the copies of Khasra, B1 etc. of his agricultural land from",

the accused. On this, the accused demanded money. Thereafter, he gave the
tainted currency notes to the accused in his house. The accused kept",

those tainted notes inside his vest. But, these facts are not mentioned in his case
diary statement (Ex.D3). As per the prosecution story and as stated",

by S.K. Bramhe (PW15), on the spot, he seized one micro cassette and one tape
recorder from the Complainant. Before the panch witnesses,",

transcription (Ex.P14) was prepared. A bare perusal of the said transcription
reveals that there is nothing in the said transcription which could indicate,

that the accused made any demand for money for providing the copies desired
by the Complainant.,

In paragraph 50, S.K. Bramhe (PW15) has also admitted this fact that in the
transcription (Ex.P14), this fact is not mentioned. Panch witness P.N.",

Jangde (PW8) has also admitted the fact that he did not witness giving or taking
of money between the Complainant and the accused nor did he see,

any money in the house of the accused. He has also admitted the fact that when
they entered inside the house of the accused, at that time, the",

accused said that he had not done anything, he had not received anything, he
had been given only reward money by the Complainant. Other panch",

witness Ravindra Singh (PW14) has also admitted that when they entered inside
the house of the accused, at that time, the accused was saying that",

the Complainant had given him money at his own will and he had not made any
demand. This witness has also admitted that the transcription (Ex.P14),

was read by him and he had listened the conversation between the Complainant
and the accused. He has also admitted that from hearing the,

conversation, it appeared that the accused had not made any demand nor did he
pressurise therefor and it appeared that the Complainant had given",

the money to the accused at his own will.,

18. In order to constitute an offence under Section 7 of the Prevention of
Corruption Act of 1988, 'proof of demand' is a sine qua non. In( 2014) 13",

SCC 55 (B. Jayaraj v. State of Andhra Pradesh), the Supreme Court held as
under:",

â??7. Insofar as the offence under Section 7 is concerned, it is a settled position
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in law that demand of illegal gratification is sine qua non to constitute",

the said offence and mere recovery of currency notes cannot constitute the
offence under Section 7 unless it is proved beyond all reasonable doubt,

that the accused voluntarily accepted the money knowing it to be a bribe. The
above position has been succinctly laid down in several judgments of,

this Court. By way of illustration reference may be made to the decision I C.M.
Sharma v. State of A.P. (2010) 15 SCC 1 : (AIR 2011 SC 608) and,

C.M. Girish Babu v. CBI (2009) 3 SCC 779 : (AIR 2009 SC 2022).â??,

The same view was reiterated by the Supreme Court in (2015) 10 SCC 152 (P.
Satyanarayana Murthy v. District Inspector of Police, State of Andhra",

Pradesh).,

19. In AIR 2016 SC 2045 (V. Sejappa v. State by Police Inspector Lokayukta,
Chitradurga), it was also held by the Supreme Court as under:",

â??18. It is well settled that the initial burden of proving that the accused
accepted or obtained the amount other than legal remuneration is upon the,

prosecution. It is only when this initial burden regarding demand and acceptance
of illegal gratification is successfully discharged by the prosecution,",

then the burden of proving the defence shifts upon the accused and a
presumption would arise under Section 20 of the Prevention of Corruption Act.,

In the case at hand, all that is established by the prosecution was the recovery of
money from the appellant and mere recovery of money was not",

enough to draw the presumption under Section 28 of the Act.,

19. After referring to Surajmal v. State (Delhi Administration) (1979) 4 SCC
725 : (AIR 1979 SC 1408), in C.M. Girish Babu v. CBI, Cochin, High",

Court of Kerala (2009) 3 SCC 779 : (AIR 2009 SC 2022, para 16), it was held as
under:",

â??18. In Suraj Mal v. State (Delhi Admn.) (1979) 4 SCC 725 : (AIR 1979 SC
1408), this Court took the view that (at SCC p. 727, para 2) (at p.",

1409, para 2 of AIR) mere recovery of tainted money divorced from the
circumstances under which it is paid is not sufficient to convict the accused",

when the substantive evidence in the case is not reliable. The mere recovery by
itself cannot prove the charge of the prosecution against the accused,",

in the absence of any evidence to prove payment of bribe or to show that the
accused voluntarily accepted the money knowing it to be bribe.â??,

In State of Kerala and Anr. V. C.P. Rao (2011) 6 SCC 450 : (AIR 2012 SC (Supp)
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393, it was held that mere recovery of tainted money is not",

sufficient to convict the accused and there has to be corroboration of the
testimony of the complainant regarding the demand of bribe.,

20. While dealing with the contention that it is not enough that some currency
notes were handed over to the public servant to make it illegal,

gratification and that the prosecution has a further duty to prove that what was
paid was an illegal gratification, reference can be made to following",

observation in Mukut Bihari and Anr. v. State of Rajasthan (2012) 11 SCC 642 :
(AIR 2012 SC 2270, para 8), wherein it was held as under:",

â??11. The law on the issue is well settled that demand of illegal gratification is
sine qua non for constituting an offence under the 1988 Act. Mere,

recovery of tainted money is not sufficient to convict the accused, when the
substantive evidence in the case is not reliable, unless there is evidence to",

prove payment of bribe or to show that the money was taken voluntarily as
bribe. Mere receipt of amount by the accused is not sufficient to fasten the,

guilt, in the absence of any evidence with reward to demand and acceptance of
the amount as illegal gratification, but the burden rests on the accused",

to displace the statutory presumption raised under Section 20 of the 1988 Act,
by brining on record evidence, either direct or circumstantial, to",

establish with reasonable probability, that the money was accepted by him, other
than as a motive or reward as referred to in Section 7 of the 1988",

Act. While invoking the provisions of Section 20 of the Act, the court is required
to consider the explanation offered by the accused, if any, only on the",

touchstone of preponderance of probability and not on the touchstone of proof
beyond all reasonable doubt. However, before the accused is called",

upon to explain as to how the amount in question was found in his possession,
the foundational fats must be established by the prosecution. The",

complainant is an interested and partisan witness concerned with the success of
the trap and his evidence must be tested in the same way as that of,

any other interested witness and in a proper case the court may look for
independent corroboration before convicting the accused person.â??,

20. In the light of above view of the Supreme Court, in the instant case it is clear
that though tainted money was recovered from the accused, as",

discussed above, from the evidence led by the prosecution it is clear that the
accused had demanded money for providing the desired copies to the",
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Complainant or he had accepted any bribe therefor from the Complainant is not
established. Apart from this, as stated by Sarpanch Shyamlal (DW2),",

the Complainant had already obtained the desired copies from the accused in his
presence on 16.4.2002. Patwari Jyoti Prakash (PW4), in his cross-",

examination, in paragraph 11, has admitted the fact that according to the entry
dated 16.4.2002 made in the Nakal Panji (Ex.D5 and D6), the",

Complainant is shown therein that he had received certain documents Khasra
and B1 from the accused on 16.4.2002 and signature of the,

Complainant is also present there. This witness has also admitted the fact that
there was a previous enmity between the accused and Revenue,

Inspector Dewangan. Naib-Tahsildar Jogiram Rathiya (PW10) has also admitted
that there was a dispute between them regarding revenue record of,

the Complainant.,

He has also admitted the fact that there was a dispute between the accused and
Revenue Inspector Dewangan regarding the area of the land of the,

Complainant and Revenue Inspector Dewangan had also got the payment of the
accused stopped. Complainant Rajendra Jaiswal (PW12), in",

paragraph 18, has also stated that the accused had demanded bribe and in this
regard he had told to Revenue Inspector Dewangan. He has also",

admitted the fct that he had not seen the office of Lokayukta and Revenue
Inspector Dewangan had met him at the bus stand and along with,

Revenue Inspector Dewangan he had gone to the office of the Lokayukt. From
the above, it seems that Revenue Inspector Dewangan was taking",

interest in the matter of the Complainant and he had also gone to the office of
the Lokayukt along with the Complainant. From the evidence on record,

it is clear that the desired copies had already been obtained by the Complainant
from the accused on 16.4.2002. Therefore, it is suspicious that the",

Complainant would have gone to the accused again for obtaining the same
copies on 17.4.2002 and the accused would have made any demand for,

money for providing those copies to the Complainant. From the above, possibility
of false implication of the accused in the instant case by Revenue",

Inspector Dewangan and the Complainant cannot be ruled out due to the
previous enmity between Revenue Inspector Dewangan and the accused.,

21. From the above discussion, in my considered opinion, the prosecution has
not been able to prove that the accused had made any demand for bribe",
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money or he had accepted any money as bribe. There is also a possibility of false
implication of the accused by Revenue Inspector Dewangan and the,

Complainant due to the previous enmity between the accused and Revenue
Inspector Dewangan. Therefore, the prosecution has not been able to",

prove its case against the accused beyond reasonable doubt.,

22. In the result, the appeal is allowed. The judgment of conviction and sentence
under challenge is set aside. Accused/Appellant Mohammad Hanif",

(dead) is acquitted of the charge framed against him.,

23. Record of the Court below be sent back along with a copy of this judgment
forthwith for information and necessary compliance.,
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