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Judgement

Prakash D. Naik, J

1. This petition has been preferred under Article 227 of the Constitution of India
and Section 482 of Criminal Procedure Code.

The petitioner has prayed that the order dated 9th June, 2022, passed by the
learned Special Judge be set aside and the petitioner be released on personal
bond with sureties on such terms and conditions.

2 Learned counsel for the petitioner has submitted that the Biennial Election of
the Rajya Sabha Election 2022, are being held today i.e. 10th June, 2022,
between 09:00 a.m. to 04:00 p.m. The Petitioner is Member of Legislative
Assembly (MLA) and the Cabinet Minister in the Government of Maharashtra,
and, he intends to cast his vote in this Election. He submitted that he may be
permitted to cast his vote under escort.

3 Learned ASG representing respondent no.1 submitted that this petition is not
maintainable. The petitioner had applied for bail before the Special Court, and,
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therefore, he could have resorted to the remedy under Section 439 of Cr.P.C.
Prayer clause (a) in this petition is also for releasing him on bail. The title clause
of this application also indicate that the petitioner is being denied bail by the
Special Court. Before the Special Court also the petitioner has urged that he may
be released on bond.

4 In rejoinder, learned counsel for the petitioner submitted that apart from the
issue of release of petitioner for casting vote, the larger issue is involved in this
petition about exercising democratic right to cast vote. He further urged that he
would give up his prayer of releasing him on bail bond and would be satisfed if
the he is permitted to cast his vote under the police escort.

5 From the tenor of the application preferred before the Special Court as well as
before this Court, it is apparent that the primary prayer is for releasing the
petitioner from prison for casting his vote on bond. The bond which can be
referred to for a person who is in prison as under–trial prisoner to be released,
can only be a bail bond in the light of the provisions under Sections 439, 437,
440 and 441 of Cr.P.C. The petitioner is an under-trial prisoner and the subject
matter of this petition would indicate that he is required to be released. The
prayer in this petition is for release on personal bond with sureties. The
petitioner has moved this Court being aggrieved by order passed by Special
Court. Merely on submission that the petitioner would not give up any prayer or
restrict to prayer, as contended is no ground to entertain this petition. The
petitioner could have resorted to powers under Section 439 of Cr.P.C. for bail or
any connected prayer. In this circumstances, the petitioner would have made an
application before the appropriate Court for seeking appropriate relief and not
seeking the release as contended in this application by preferring the petition
under Section 482 of Cr.P.C. and Article 227 of the Constitution of India.

6 At this stage, learned counsel for the petitioner submits that the petitioner be
permitted to amend this Petition by adding appropriate averments. Petitioner is
permitted to amend the petition. Amendment is permitted to be carried out
forthwith in Court. Liberty to move before the appropriate Court after notice. The
petitioner is at liberty to urge requisite prayers before appropriate Court
including release on bail bond.

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/mohammad-nawab-mohammad-… Page 2 of 2


