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Judgement

M. A. Chowdhary, J

1. Petitioner Mohammad Younis Mir (for short ‘detenue’), in the instant case was
taken into preventive custody in terms of the order of detention bearing No. DMB/
PSA/01 of 2022 dated 07.04.2022 (for short ‘the impugned order), issued under
Section 8 of the J&K Public Safety Act 1978 (for short ‘the Act’) by respondent
No.2- District Magistrate Budgam (for short ‘Detaining Authority’).

2. The order of detention is challenged by the detenue through the medium of
this petition on the following grounds:-

i. That, the allegations made in the grounds of detention are vague, non-existent
and no prudent man can make a representation against such allegations and
passing of detention on such grounds is unjustified and unreasonable.

ii. That, the detenue was already bailed out in FIR No. 219/2021 however, this
important fact has not been reflected in the grounds of detention.
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iii. That, the last alleged activity attributed to the detenue as per the grounds of
detention has taken place in July 2021 and thereafter no fresh activity has been
attributed to the detenue.

iv. That the detaining authority has not prepared the grounds of detention by
itself, which is a pre-requisite before passing any detention order. The detaining
authority has relied only on the police dossier.

v. That, the detenue has not been provided copy of dossier and other connected
material like statement under Section 161, 164-A CrPC, seizure memos, bail
order in a case mentioned in grounds of detention etc., to enable him to make an
effective representation by giving his version of facts attributed to him.

vi. That, post detention, the detenue submitted a representation before
respondent No.2, however, same was not considered and neither the material
was furnished as requested in the representation so that an effective
representation could be made before the Government as well as to Advisory
Board.

3. Pursuant to notices, respondents filed counter affidavit to the petition,
asserting therein that the detenue came to be detained vide impugned detention
order, passed by the Detaining authority, fulfilling and complying with all the
statutory and constitutional guarantees; that the detenue was detained to
prevent him from resorting to the illegal activities; that the grounds of detention,
order of detenue, as well as entire material relied upon by the Detaining
authority was furnished to the detenue, while as warrant was executed through
ASI Mohammad Naseem of Police Station Budgam; that he was detained initially
in Central Jail Jammu and later shifted to District Jail Ambedkar Nagar of Uttar
Pradesh vide Government order dated 20.04.2022. It was further pleaded that
the detenue’s case was referred to the Advisory Board which observed that there
was sufficient cause for detention of the detenue, therefore, detention order was
confirmed by the Government of J&K. Respondents would take further plea that
the detention order was passed by the District Magistrate, after applying mind to
the facts and circumstances of the case, to prevent the detenue, from
committing antinational and subversive activities. It was, finally, prayed that the
petitioner’s petition be dismissed, upholding the detention order.

4. Learned counsel for the detenue pleaded that the impugned order of detention
or the grounds of detention formulated by the detaining authority does not
indicate any compelling reason necessitating preventive detention of the detenue
after he had already been taken into custody by the police in a case FIR No.
219/2021 for alleged commission of offence under Sections 7/25 Arms Act; 18,
19, 20, 23, 38 & 39 of Unlawful Activities Prevention Act. Learned counsel, thus,
submitted that preventive detention of the detenue is illegal for the same having
been passed at a time when the detenue was released on bail in the afore-stated
case, without making a mention of it.

5. One more plea taken by learned counsel for the detenue is about the
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vagueness in the grounds of detention incapacitating the detenue to make an
effective representation in terms of Article 22(5) of the Constitution of India.
However, post-detention, the detenue had filed representation which was not
considered by the respondents.

6. Learned counsel for the respondents, ex-adverso, submitted that the detenue
was found to be resorting to intensive stone pelting at encounter sites and was
spoiling the youth of the area by motivating them for anti national activities. It is
further contended that on 19.07.2021, during search operation, the detenue was
arrested from village Budibugh Choon Budgam and one Chinese Pistol along-with
magazine and eight live rounds were recovered from his possession by the
security personnel of 53 RR and 43 Bn CRPF, who disclosed that he was part of a
terror module of proscribed LeT outfit and four terror associates with two
grenades, 06 live rounds of AK-47 and 10 posters of LeT outfit, were arrested.

7. Heard, perused and considered the record.

8. Legal position in regard to preventive detention of a person, who is already in
custody of the State Agencies in connection with commission of offence under
substantive law allegedly committed by him is well settled. Normally, preventive
detention of such a person should not be ordered. However, preventive detention
of such a person can still be ordered, if the detaining authority has ‘compelling
reasons’ to believe that he is likely to be released in the substantive offence
either on bail or due to his acquittal or discharge. In Binod Singh v District
Magistrate Dhanbad, Bihar and others, (1986) 4 SCC 416, Hon’ble Apex Court
has held that if a man is in custody and there is no imminent possibility of his
being released, the power of preventive detention should not be exercised. In
Surya Prakash Sharma v State of U.P. and others, 1994 Supp (3) SCC 195,
Hon’ble Apex Court has referred to an earlier three- Judge Bench judgment in
Dharmendra Suganchand Chelawat v Union of India, (1990) 1 SCC 746, wherein
observation has been made in following manner:

“The decisions referred to above lead to the conclusion that an order for
detention can be validly passed against a person in custody and for that purpose
it is necessary that the grounds of detention must show that (i) the detaining
authority was aware of the fact that the detenue is already in detention: and (ii)
there were compelling reasons justifying such detention despite the fact that the
detenue is already in detention. The expression "compelling reasons" in the
context of making an order for detention of a person already in custody implied
that there must be cogent material before the detaining authority on the basis of
which it may be satisfied that (a) the detenue is likely to be released from
custody in the near future and (b) taking into account the nature of the
antecedent activities of the detenue, it is likely that after his release from
custody he would indulge in prejudicial activities and it is necessary to detain him
in order to prevent him from engaging in such activities."

9. The grounds of detention formulated by the detaining authority inter alia
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would show that the detenue was found to be resorting to intensive stone pelting
at encounter sites. According to the detaining authority the detenue has spoiled
the youth of the area by motivating them for anti national activities. On
19.07.2021, during search operation, the detenue was arrested from village
Budibugh Choon Budgam and one Chinese Pistol along-with magazine and eight
live rounds were recovered from his possession by 53 RR and 43 Bn CRPF, who
disclosed that he was part of a terror module of prescribed LeT outfit and four
terror associates with two grenades, 06 live rounds of AK-47 and 10 posters of
LeT outfit, were arrested. Accordingly, he was apprehended on 19.07.2021 in a
case FIR No. 219/2021 for alleged commission of offences under Sections 7/25
Arms Act; 18, 19, 20, 23, 38 & 39 of Unlawful Activities Prevention Act, which
was proved against him. The detaining authority was, thus, of the opinion that it
has become imperative to detain the detenue in preventive detention with a view
to prevent him from carrying out anti national and subversive activities.

10. Perusal of the record, produced by the respondents, reveals that the detenue
was informed to make a representation to the detaining authority as also to the
Government against his detention order if the detenue so desires. In compliance
to District Magistrates detention order, the warrant was executed by ASI
Mohammad Naseem of Police Station Budgam, by supplying the copies of
detention warrants, notice of detention, grounds of detention, dossier of
detention, statement of witnesses, copies of FIRs and other related documents,
against a proper receipt. Further the execution report reveals that the detenue
was informed that he can make representation to the Government as well as to
the detaining authority against his detention. It is also revealed that the
detention warrant and grounds of detention were read over and explained to the
detenue in Urdu/Kashmiri/English language which the detenue understood fully
and signatures of detenue was also obtained. Thus, the contention of the
petitioner for not supplying the material is not sustainable.

11. It would be apt to refer to the observations made by the Constitution Bench
of the Supreme Court in the case of ‘The State of Bombay v. Atma Ram Shridhar
Vaidya AIR 1951 SC 157’. Para- 5 of the said judgment lays law on the point,
which is profitable to be reproduced here under:

“5. It has to be borne in mind that the legislation in question is not an
emergency legislation. The powers of preventive detention under this Act of 1950
are in addition to those contained in the Criminal Procedure Code, where
preventive detention is followed by an inquiry or trial. By its very nature,
preventive detention is aimed at preventing the commission of an offence or
preventing the detained person from achieving a certain end. The authority
making the order therefore cannot always be in possession of full detailed
information when it passes the order and the information in its possession may
fall far short of legal proof of any specific offence, although it may be indicative
of a strong probability of the impending commission of a prejudicial act. Section
a of the Preventive Detention Act therefore requires that the Central Government
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or the State Government must be satisfied with respect to any person that with a
view to preventing him from acting in any manner prejudicial to (1) the defence
of India, the relations of India with foreign powers, or the security of India, or
(2) the security of the State or the maintenance of public order, or (3) the
maintenance of supplies and services essential to the community ......... it is
necessary So to do, make an order directing that such person be detained.
According to the wording of section 3, therefore, before the Government can
pass an order of preventive detention it must be satisfied with respect to the
individual person that his activities are directed against one or other of the three
objects mentioned in the section, and that the detaining authority was satisfied
that it was necessary to prevent him from acting in such a manner. The wording
of the section thus clearly shows that it is the satisfaction of the Central
Government or the State Government on the point which alone is necessary to
be established. It is significant that while the objects intended to be defeated are
mentioned, the different methods, acts or omissions by which that can be done
are not mentioned, as it is not humanly possible to give such an exhaustive list.
The satisfaction of the Government however must be based on some grounds.
There can be no satisfaction if there are no grounds for the same. There may be
a divergence of opinion as to whether certain grounds are sufficient to bring
about the satisfaction required by the section. One person may think one way,
another the other way. If, therefore, the grounds on which it is stated that the
Central Government or the State Government was satisfied are such as a rational
human being can consider connected in some manner with the objects which
were to be prevented from being attained, the question of satisfaction except on
the ground of mala fides cannot be challenged in a court. Whether in a particular
case the grounds are sufficient or not, according to the opinion of any person or
body other than the Central Government or the State Government, is ruled out
by the wording of the section. It is not for the court to sit in the place of the
Central Government or the State Government and try to deter- mine if it would
have come to the same conclusion as the Central or the State Government. As
has been generally observed, this is a matter for the subjective decision of the
Government and that cannot be substituted by an objective test in a court of law.
Such detention orders are passed on information and materials which may not be
strictly admissible as evidence under the Evidence Act in a court, but which the
law, taking into consideration the needs and exigencies of administration, has
allowed to be considered sufficient for the subjective decision of the Government.”

12. In light of the aforesaid legal position settled by the Six-Judge Constitution
Bench way back in the year 1951, the scope of looking into the manner in which
the subjective satisfaction is arrived at by the detaining authority, is limited. This
Court, while examining the material, which is made basis of subjective
satisfaction of the detaining authority, would not act as a court of appeal and find
fault with the satisfaction on the ground that on the basis of the material before
detaining authority another view was possible.

13. The courts do not even go into the questions as to whether the facts
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mentioned in the grounds of detention are correct or false. The reason for the
rule is that to decide this, evidence may have to be taken by the courts and that
it is not the policy of the law of preventive detention. This matter lies within the
competence of the advisory board.

14. Those who are responsible for national security or for maintenance of public
order must be the sole judges of what the national security, public order or
security of the State requires. Preventive detention is devised to afford
protection to society. The object is not to punish a man for having done
something but to intercept before he does it and to prevent him from doing.
Justification for such detention is suspicion or reasonable probability and not
criminal conviction, which can only be warranted by legal evidence. Thus, any
preventive measures, even if they involve some restraint or hardship upon
individuals, as held by the Supreme Court in the case ‘Ashok Kumar v. Delhi
Administration & Ors., AIR 1982 SC 1143’, do not contribute in any way to the
nature of punishment.

15. Observing that the object of preventive detention is not to punish a man for
having done something but to intercept and to prevent him from doing so, the
Supreme Court held in the case ‘Naresh Kumar Goyal v. Union of India & Ors.,
2005 (8) SCC 276’, and reiterated in the judgment in a case titled ‘Union of India
and another v. Dimple Happy Dhakad’ (AIR 2019 SC 3428), has held that an
order of detention is not a curative or reformative or punitive, but a preventive
action, acknowledged object of which being to prevent anti-social and subversive
elements from endangering the welfare of the country or security of the nation or
from disturbing public tranquility or from indulging in anti-national activities or
smuggling activities or from engaging in illicit traffic in narcotic drugs and
psychotropic substances, etc. Preventive detention is devised to afford protection
to society. Rulings on the subject have consistently taken the view that
preventive detention is devised to afford protection to society. The object is not
to punish a man for having done something but to intercept before he does it
and to prevent him from doing so.

16. In the backdrop of foregoing discussion, the petition is found devoid of any
merit and is, accordingly, dismissed.

17. Detention record, as produced, be returned to learned counsel for
respondents.
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