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Judgement

D.B. Bhosale, J.—This petition is directed against the judgment and order dated
23.8.1993 passed by the Civil Judge, Senior Division, Malegaon on the
application filed by the petitioners, who are original defendant Nos. 1 to 7, under
Order 18 Rule 2 of the CPC by which the prayer of the petitioners seeking
direction to defendant Nos. 8 to 11 to produce their evidence in preference to all
other defendants including the petitioners has been rejected. Such prayer was
made in view of the fact that defendant Nos. 8 to 11 have supported the case of
the plaintiffs insofar as the questioned gift deed dated 27th May, 1988, executed
by Hazarabi in favour of the petitioners, is concerned and prayed for decreeing
the suit for partition and separate possession of their share in the properties
mentioned in paragraph 1 of the suit.

2. Mr. Mulla, learned Counsel for the petitioners assailed the impugned order
solely on the ground that the case of the plaintiffs has been supported by
defendant Nos. 8 to 11 in whole and, therefore, they should address the court
and produce their evidence in preference to other defendants who do not support
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the plaintiffs" case. In support of this submission he placed reliance upon the
judgment in Shah Hiralal Himatlal and Others Vs. M.G. Pathak and Others, .

3. On the other hand Mr. Hiranandani, learned Counsel for the respondents
submitted that though defendant Nos. 8 to 11 have prayed for decreeing the
suit, as prayed for by the plaintiffs, they have independently stated in their
written statement as to why the gift deed cannot be acted upon and how that is
affecting their right in the property. He further submitted that the provisions of
Order 18 and in particular Rule 2 thereof do not give right to the defendant to
insist for such directions in a suit for partition and separate possession of all the
properties in the suit.

4. 1 have perused the plaint and in particular prayers therein. It consists of
several prayers including the declaration in respect of the gift deed dated
27.5.1988 and the sale deed dated 26.6.1988. The plaintiffs have also prayed for
partition and separate possession of 2/9th share in the suit properties.
Admittedly, the plaintiffs and defendant Nos. 1 to 11 are the members of one and
the same family. The deceased Hajrabai was mother of plaintiffs and defendant
Nos. 1, 8 to 11. She died on 30.5.1988. According to the plaintiff she was 90
years old when she died and was not keeping well. Physically and mentally she
was not fit to execute the gift deed and the sale deed. The defendant Nos. 1 to 7
and 11 to 16 got them executed by fraud and that they are not binding on them.
It appears that the suit has been essentially filed for partition and separate
possession and that has been supported by some of the defendants claiming
their share and possession in all the suit properties. It is against this backdrop I
would like to consider the submission of the learned Counsel for the petitioners.

5. Order 18 of CPC deals with hearing of the suit and examination or witnesses
and Rule 1 and 2 thereof in particular deal with the right to begin and production
of evidence. A plain reading of Rule 1 would show that the plaintiff has the right
to begin since he has to prove his claim by positive proof, because the Court has
to see whether or not there is proof of claim before enquiring into the truth or
otherwise of the defence. This rule confers right on the defendant also to begin if
he admits the facts alleged by the plaintiff and contends that either in point of
law or on some additional facts alleged by him, the plaintiff is not entitled to any
part of relief which he seeks. The right to begin the case is, thus, based on
burden of proof. Under Rule 2(1), on the date fixed for hearing of the suit "the
party" having the right to begin requires to state his case and produce his
evidence in support of the issues which he is bound to prove. Sub-rule 2 of Rule
2 provides that "other party" shall then state his claim and produce his evidence,
if any, and may then address the court jointly on the whole case. Sub-rule 3 of
Rule 3 provides that "the party" beginning may reply jointly on the whole case. A
conjoint reading of Rule 1 and 2 would, thus, show that the plaintiff has the right
to begin and at the same time the right to begin is also conferred on the
defendant if he admits the facts in his written statement as contemplated ay Rule
1. The Plaintiff in a given case has the right to make application for order
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directing the defendant to begin his case if in the pleading he admits the facts as
contemplated in Rule 1. Such application, however, needs to be filed on the very
first day fixed for hearing of the suit or on any other date to which the hearing is
adjourned as provided in Rule 2. The plaintiff and the defendant thus can
exercise the right, conferred by Rule 1 and 2 of Order 18, against each other
seeking such direction from the court. The Court is expected to move on such
application keeping in view the pleadings of the parties.

6. The question, that falls for my consideration is, if there are more defendants
whether some defendants have the right to make an application for order
directing the other defendant to produce their evidence first if such defendants
admit the facts in their written statement as contemplated by Rule 1. The
question as to which of the defendants should begin though has not been
specifically dealt with in Rule 1 or 2 of Order 18, in my opinion, the same
analogy would apply to the defendants interse. Ordinarily, the defendant who
opposes a claim of the plaintiff in whole will have such right against the
defendant who supports the plaintiff in whole or in part. In a given case, the
defendant who opposes the claim of plaintiff in whole, therefore, may be justified
in seeking direction to the defendant, who supports the plaintiff in whole or in
part, to begin and produce his evidence in support of the issues which the
plaintiff is bound to prove. The court will have to deal with such questions on the
basis of the pleadings in each case.

7. Insofar as the instant suit is concerned, as observed earlier this is a clear suit
of partition between the members of one and the same family claiming their
share in several properties and, therefore, I am of the considered opinion that
the petitioners-defendants have no right to make prayer, as made by them in the
application under Order 18 Rule 2. None of the parties in the suit for partition
can be said to have the claim against other. This is not adversary litigation and,
thereone, the question of supporting the plaintiff or opposing the plaintiff in part
or whole does not arise in the suit for partition. Every member of the family is
entitled for his share in accordance with law. In short, in a suit where there is a
prayer for partition and there are more than one defendant admission by some
will not shift the burden. No such application can be entertained. In this view of
the matter the contention of the learned Counsel for the petitioners that since
defendant Nos. 8 to 11 support the claim of the plaintiffs be directed to produce
their evidence in preference to other defendants must be rejected. In the
circumstances the impugned order cannot be faulted. The writ petition,
therefore, deserves to be dismissed. Order accordingly.
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