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Judgement

1. In a criminal case, Appellant, a Government employee, was arrested on
February 27, 2007, and was released from custody on bail on March

5, 2007. He was, therefore, in custody for more than 48 hours. He was
suspended for being in custody for a period more than 48 hours, with

effect from the date he was arrested. This order of suspension was passed about
eight months from the date he was released from custody on bail.

2. In a writ petition, the Appellant contended that suspension with retrospective
effect is not good in law. The learned Judge, who dealt with the

writ petition, noticed Rule 31 of the Jammu and Kashmir Civil Services
(Classification, Control and Appeal) Rules, 1956, which Rule deals with

suspension, and held by noticing Sub-rule (2) thereof that, by virtue thereof, the
Appellant by a fiction of law stood suspended, the moment

Appellant remained in custody for more than 48 hours and, accordingly, there
was no retrospective suspension of the Appellant.

3. In present appeal, the Appellant is contending that Sub-rule (1) of Rule 31 of
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the said Rules vests power to suspend in the authority mentioned

therein and provides under which circumstances the authority can use the power
to suspend. The Appellant is contending that such a suspension

order can also be revoked in terms of Sub-rule (3) of the said Rule. Appellant is
contending that there is no provision in Rule 31 of the Rules as to

when and how the deemed suspension under Sub-rule (2) of the said Rule can
be revoked. Appellant, therefore, contends that the deemed

suspension, as mentioned in the Sub-rule (2) of the said Rule, should be deemed
to be suspension only for the period the Government servant is

detained in custody.

4. The authority competent to suspend in terms of Sub-rule (1) of the said Rule,
can use its power to suspend in two situations, namely, when an

inquiry is contemplated or is pending; and when a complaint pertaining to any
criminal offence is under investigation or trial. Sub-rule (3) of the said

Rule authorises revocation of such suspension. Therefore, the question is
whether deemed suspension contemplated in Sub-rule (2) of the said

Rule is a different species of suspension spelt out in the Rule. Sub-rule (2) of
Rule 31 of the said Rules says that there shall be deemed suspension

of a Government servant, who is detained in custody for a period longer than 48
hours. It does not stop there. It says that the deemed suspension

shall be by the appointing authority. In other words, whereas the authority
competent to suspend, as mentioned in Sub-rule (1) of the said Rule,

may be either the appointing authority or any authority to which it is sub-
ordinate or any authority empowered by the Government in that behalf

but, the deemed suspension in terms of the mandate contained in Sub-rule (2) of
the said Rule, would be deemed suspension by the appointing

authority. Sub-rule (3) of the said Rule makes it clear that the power of
revocation of suspension vests in the authority making the order or the

authority to which it is subordinate. In other words, when the appointing
authority is deemed to have suspended in terms of mandate of Sub-rule

(2) of the said Rule, the said authority in terms of mandate of Sub-rule (3) of the
said Rule, is the authority competent to revoke the suspension.

Whereas deemed suspension under Sub-rule (2) of Rule 31 of the said Rules is
by the appointing authority; the said authority in terms of Sub-rule

(3) of the said Rule is competent to revoke the said suspension. Furthermore,
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Sub-rule (2) of the said Rule only talks about the starting of deemed

suspension but does not say till when suspension will continue. It does not deal
with revocation either automatic or otherwise. On the other hand,

by reason of mandate contained in Sub-rule (3) of the said Rule, such deemed
suspension is also required to be revoked.

5. When a Government servant is detained in custody for a period longer than 48
hours, an information pertaining thereto must reach the

appointing authority and it is required to satisfy itself that the Government
servant, in fact, remained in custody for a period in excess 48 hours. The

moment he satisfies himself as regards such detention, he simply informs the
Government servant concerned that, by a fiction of law, he has been

suspended. There is, therefore, no retrospective suspension.

6. Learned Counsel appearing in support of appeal cited a judgment of a learned
Single Judge of this Court in the case of Bachhitar Singh v. State

of J&K and Ors. reported in 1996 SL] 122. The learned Counsel submitted that
the learned Judge in the said case held that there is no automatic

suspension.

7. We think that the learned Judge correctly held that whether a Government
servant was or was not in custody for more than 48 hours, is a fact

required to be determined and only when such fact is determined by the
appointing authority, the Government servant is required to be informed in

relation thereto and when such information is given, the Government servant is
deemed to be under suspension.

8. The writ petition having been dismissed on the same or similar reasons, we
find no reason to admit the appeal.
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