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Judgement

R.J. Kochar, ]J.—The petitioners who claim to be the citizens of India and
permanent residents of Village Calangute, Bardez, Goa, have approached this
Court under Article 226 of the Constitution of India, mainly with three reliefs in
the form of a writ of mandamus or any other appropriate writ or directions to be
issued to the respondents, which are as under :

"a) For a writ of mandamus or any other appropriate writ, order or direction,
commanding the respondent No.1 to forthwith revoke the licence granted by it to
the Respondent Nos.9 to 11, being permission No. VP/CAL/F-18/99/2000/
L-99-2000/603 dated 22.6.99 and take proceedings for demolition of the illegal
construction carried out by the Respondent Nos. 9 to 11 for demolition of the
illegal construction carried out in the property surveyed under No.187/8.

b) For a writ of mandamus or any other writ, order or direction commanding the
Respondent No.1 to forebear from issuing any occupancy certificate to the
Respondent No.9 to 11 in respect of the construction already carried out by them

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/mr-umesh-anant-bondre-mr-rajendr.. Page 1 of 4



in the property surveyed under no.187/8 or any part thereof.

c) For a writ of mandamus or any other appropriate writ, order or direction
commanding the Respondent Nos.1 to 8 to carry out re-survey of the plot
surveyed under Survey No0.187/8 so as to demarcate and separate a portion
thereof which has been acquired by the Government, from the remaining portion
of the said plot."

2. The petitioners have claimed to be the devotees of Goddess Shantadurga
installed in the age old Temple which is located in the property surveyed under
No.187/11 of Calangute Village. The petitioners have raised a dispute in respect
of the adjacent property surveyed under No0.187/8. According to them,
respondents No.1 to 8 have acted illegally in granting permission to respondents
No.9 to 11 for development of the said property. The petitioners have
approached this Court by filing this petition in public interest. They also claim to
be Mahajans of Shree Shantadurga Devasthan - the Temple of Goddess
Shantadurga. According to the petitioners, the development by the respondents
No.9 to 12 is illegal and contrary to the decision of the Planning Authority. The
petitioners have sought the revocation of the licence granted by the Authorities
to respondents No.9 to 11 and to take proceedings for demolition of the illegal
construction carried out by them on the property surveyed under No.187/8. It
may be stated that the entire construction of the building on the said land is
completed. It further appears that the construction was started on the grant of
N.O.C. by the Senior Town Planner on 7.5.1999 and approval of the plan granted
by the Village Panchayat. It further appears that the Senior Town Planner
appears to have withdrawn the permission granted to respondents No.9 to 11.
There has been a difference between the Village Panchayat and the Senior Town
Planner, with which we are presently not concerned. The petitioners have
challenged the construction of respondents N0.9 to 11 on various grounds
mentioned in the Writ Petition. According to them, in a nutshell, the said
construction is illegal and requires to be demolished.

3. The respondents have appeared and have filed their respective affidavits to
oppose grant of any of the prayers of the petitioners. The respondents have
mainly opposed the petition on the ground that a Civil Suit is filed by Shree
Shantadurga Sausthan and six others, who have claimed to be the Executive
Members of the Managing Committee of the Sausthan against the same
respondents No.9, 10, 11 and 12. In the said Civil Suit, the following, inter alia,
two main prayers are made :

"(a) The defendants, by themselves or through their agents, servants, labourers
or any person on their behalf be restrained from continuing with the construction
activities of the said commercial complex in the property surveyed under
No.187/8 without obtaining proper permission from all the authorities and
removing the deficiencies as pointed out in the body of the plaint.

(b) The defendants be directed to demolish the entire construction so far
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undertaken by them in the said property surveyed under No.187/8".

4. We have carefully gone through the Petition and we find that the grounds
which are taken in the Writ Petition are more or less the same which are in the
pending suit before the Civil Court. The plaintiffs have filed the said suit as a
representative suit, seeking permission under Order 1, Rule 8 of C.P.C. There is
hardly any change in the pleadings in the suit and in the present writ petition as
far as the main grounds or the merits of the dispute or the controversy is
concerned. Though Shri Lotlikar has tried to submit that the reliefs sought in the
present petition are different and that the parties are not the same, we are
satisfied that the reliefs sought in the petition and the suit are more or less the
same. No doubt in the petition, the Statutory Authorities are also impleaded to
create a challenge to their orders granting permission to the respondents 9 to 11
for construction of the building under Article 226.

5. Since the Civil Court is seized of the very same dispute or controversy
pertaining to the same subject-matter, we have deliberately refrained from
making any observations or expressing any opinion in respect of the merits of
the controversy. Further, in view of the suit filed by the Sausthan and six others
who have claimed to be the Executive Members of the Managing Committee of
the Sausthan, which is in the nature of the representative suit and permission
under Order 1, Rule 8 of C.P.C. is also sought and granted, in that case, even the
present petitioners would be deemed to have been represented in the said suit
before the Civil Suit. From the lengthy submissions made on behalf of both the
sides and from the voluminous proceedings before us, we find it very difficult to
decide all the disputed questions of facts and the questions of law which are
based on the disputed facts, merely on the basis of the affidavits filed by the
parties. The entire controversy definitely requires a full-fledged trial and it cannot
be decided in a Writ Petition under Article 226 of the Constitution of India and
that too in a form of Public Interest litigation. The petitioners have claimed to be
the devotees of Goddess Shantadurga and they have no other status in the
matter. The appropriate forum for resolution of such controversy which involves a
number of questions of facts and the mixed questions of law and facts, is the
Civil Court and the plaintiffs therein have rightly and properly approached the
Civil Court to get the controversy settled in accordance with law. We cannot
decide the said controversy in our extra-ordinary and narrow jurisdiction under
Article 226 of the Constitution of India. The petitioners have wrongly approached
this Court by filing the present so called public interest litigation-petition. They
ought to have got themselves impleaded before the Civil Court in the pending
civil suit instead of rushing to this Court in the garb of a PIL which is wholly
misconceived.

6. We have already observed that the grounds in the Civil Suit and the petition
are more or less the same. It would be open to the present petitioners to
approach the Civil Court in the said suit to seek permission to get themselves
impleaded or to intervene in the said matter and put forward their contentions in
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accordance with law. In the facts and circumstances, which we have narrated
above, it is not possible for us to decide the controversy and grant any of the
prayers made by the petitioners. We, therefore, dismiss the petition with liberty
to the petitioners to approach the Civil Court either independently or in the
pending Civil Suit filed by the plaintiffs before the Civil Court. Rule is discharged.
No order as to costs. It is needless to mention that the interim orders, if any,
stand vacated.

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/mr-umesh-anant-bondre-mr-rajendr.. Page 4 of 4



