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The Appellant is the petitioner to the company petition, being CP/51/(CHE)/2022,
that was preferred by the petitioner on 20.04.2022, by filing the same before Ld.
NCLT, Chennai Bench, invoking the proceedings under Section 241 and 242, to
be read with Section 59 of the Companies Act, 2013.

2. In the instant company appeal, though the issue restrictively pertains to a
direction given by the impugned order dated 01.04.2026, as it was passed by the
Ld. Tribunal on IA/130(CHE)/2023, that was preferred by the Appellant /
petitioner, seeking impleadment of the proposed Respondent Nos. 7 & 8 to the
company petition. The Ld. Tribunal after consideration of the said application had
opined that, looking to the current stage of the proceedings of the company
petition being carried before Ld. Tribunal, the immediate consideration of the
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impleadment application, seeking to implead the proposed Respondent Nos. 7 &
8, was not found to be necessary and that the issue and necessity of impleading
the proposed Respondent Nos. 7 & 8, will be considered at the stage when the
company petition is taken up for hearing.

3. In other words, the decision of the Ld. Tribunal vide impugned order of
01.04.2026, has been that, consideration of IA/130(CHE)/2023, as preferred by
the Appellant for impleading the proposed Respondent Nos. 7 & 8, to the
company petition has not been closed and it has been deferred to be considered
in case the Ld. Tribunal feels the need for the same at the stage of final hearing
of the company petition.

4. The governing principles for considering an application for impleadment in a
Company Petition will be guided by the provisions contemplated under Order I
Rule 10 of the Code of Civil Procedure, which has to be read with the provisions
contained under Section 424 of the Companies Act, 2013. The said principles, in
context of the proceedings under Section 241 and 242 of the Act, would be that
when the Court feels that, there cannot be an effective adjudication of the
proceedings in the absence of a party who is required to be heard, or in whose
absence there cannot be an effective adjudication, the said party has to be made
as a party and added to the proceedings, either upon or without the application
of either party after hearing all the parties who are likely to be affected.

5. We will have to consider the need of impleadment in context of the subject,
which was under consideration in the company petition that, was preferred by
the Appellant before the Ld. Tribunal. The relief that was sought for by the
Appellant in CP/51/(CHE)/2022 is extracted hereunder: -

“(1) To declare that the complained acts of the 2nd Respondent are oppressive and
prejudicial to the interest of the 1st Respondent Company, its shareholders and the
Petitioner; and

(2) To appoint an Administrator to take charge, control and custody of all books, records,
documents and assets of the Company and to authenticate, execute and file all required
statutory records, forms and documents of the Company pending the final disposal of this
Petition; and

(3) To declare that the alleged allotment of shares in favour of the 2nd Respondent on
30.03.2021 is null and void; and

(4) To declare that the Resolution alleged to have been passed on at the alleged
proceedings of the Extra-Ordinary General Meeting dated 05.07.2021 is null and void;
and

(5) To declare that the shareholding of the Petitioner and 2nd Respondent as on date is
50% :: 50% of the total issued, subscribed and paid-up share-capital of the Company
and to consequently, direct rectification of the Register of Members accordingly;

(6) To direct the 2nd Respondent to purchase the shares of the Petitioner;

(7) To appoint an Auditor to surcharge the 2ndRespondent for the diversion of the
Company'’s funds;

(8) Appropriate reliefs be passed under and in accordance with Sections 241 and 242 of
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the Companies Act, 2013,
(9) Order costs of this Petition be paid by the 2nd Respondent;

(10) Such further order or orders and/ or direction or directions be given as to this
Hon’ble Tribunal may deem fit and proper;”

6. If the aforesaid reliefs are taken into consideration, the principal relief is as
against the complained act of Respondent No.2, holding it to be oppressive and
prejudicial to the interest of Respondent No.1 company, and the subsequent
reliefs as extracted above would be incidental and consequential in nature.

7. The question that, would arise for consideration is as to whether at all in the
light of the relief sought in the company petition, where the action complained of
is the action of Respondent No.2, alleging it to be detrimental to the interest of
Respondent No.1 company and its shareholders, when the proceedings of the
company petition were carried, the pleadings had been exchanged and after the
exchange of pleadings the matter had matured to be heard finally, the
impleadment sought for by the Appellant by filing the impleadment application
on 10.04.2023, being IA/130(CHE)/2023, needs to be considered at this stage.

8. It is to be noted that the application for impleadment, IA/130(CHE)/2023,
preferred under Rule 11 of the NCLT Rules, 2016, has been filed on basis of the
pleadings made in Para 21-22 of the application that Respondent No.2, while
managing the affairs of Respondent No.1 Company, with a deliberate intent has
colluded with the proposed Respondent Nos. 7 & 8, M/s Ciyes Systems Pvt. Ltd.
& M/s Caliber Interconnects Pvt. Ltd. to siphon the money of Respondent No.1,
and that, under their name the Respondent No.2 has been carrying out the
activities in a fashion, which is detrimental to the interests of Respondent No.1
company and hence the impleadment of the aforesaid two entities as Respondent
Nos.7 & 8 became imminent and indispensable.

9. If the contents of the impleadment application is taken into consideration, the
applicant/petitioner, in fact, was trying to project the necessity to implead
proposed Respondent Nos.7 & 8 to the company petition, in order to show the
malicious act performed by Respondent No.2, in collusion with the proposed
Respondent Nos. 7 & 8, who were the beneficiaries from the act of Respondent
No.1 company. Thus, it was contended in the impleadment application that, the
impleadment of proposed Respondent Nos. 7 & 8 becomes necessary in order to
better elucidate the acts of oppression and mismanagement committed by
Respondent No.2 and other Respondents to the company petition. Further, the
Ld. Counsel for the Appellant submitted that, the application for impleadment
preferred on 10.04.2023, deserves to be allowed, owing to the allegations
mentioned therein which are that, the funds and business are being directed to
R8 Company, where R2 & R4 are directors, and that new customer enquiries of
Respondent No.1 Company are being requested to submit their job offers to the
Respondent No.7 company incorporated by the Respondent Nos. 2 & 4 in the
name of M/s. Ciyes Systems Private Limited, that husband of Respondent No.4,
is a director in the said 7thRespondent Company, that investments for CIYES is
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being diverted from Respondent-1 Company, that many of the employees of R1
Company have been forced to resign and join CIYES, and that CIYES (R7) has
been incorporated to cause loss to R1 Company.

10. The said application, was opposed by the proposed Respondent Nos.7 & 8,
before Ld. NCLT along with other Respondents, on the grounds that, for the
purposes of deciding the issue, in context of the relief that, was sought for by the
Appellant in the company petition, even if the proposed Respondent Nos. 7 & 8
have been benefited by any act of Respondent No.2 directly or indirectly, that in
itself will not make it necessary to implead proposed Respondent Nos.7 & 8, as a
necessary party to the proceedings of the company petition, for the reason being
that, if at all the diversion of funds and business from R1 to R7 & R8 is proved, it
would be for Respondent No.2 to make good the loss consequent upon the
decision to be made in CP/51/(CHE)/2022, and to recompense R1 Company for
any illegal gains extended to proposed Respondent Nos.7 & 8, and that when the
principal proceedings are decided on merits, consequential orders can always be
passed. Thus, we can say that, all allegations raised by the Appellant in the
interlocutory application, being IA/130(CHE)/2023, is still left open to be
considered at the stage when the Ld. Tribunal considers the company petition
itself finally on its own merits, which implies that, as of now, there is no finality
to the decision on the impleadment application and the order that has been
passed on IA for impleadment, doesn’t attach any finality, which has been still
left open to be considered by the Ld. Tribunal at the final stage.

11. One of the incidental questions that would be falling for consideration for us,
is as to whether at all, at this stage, the proposed Respondent Nos.7 & 8, could
be permitted to be impleaded at the behest of filing an application for
impleadment by the Appellant, because in case the impleadment of R7 & R8 is
needed for the purposes of proving the documents and allegations based on
which the application was preferred, that would still be open to be considered at
the stage when the Ld. Tribunal considers the company petition on its merits. If
we go through the contents of the application, the sole basis is the alleged
diversion of fund and business from the Respondent No.1 company, by way of
incorporation of R8 Company in the name of M/s. Caliber Interconnects Private
Limited, Singapore, and R7 Company CIYES where Respondent No.2 & 4 are said
to be the directors of the said company. The Ld. Counsel for the Appellant had
drawn our attention to various documents, to show the relevant transactions, as
well as the transfer of shares in favour of M/s. Caliber Interconnect Solutions
Private Limited, to justify his prayer to implead the proposed Respondent Nos.7 &
8, as parties to the company petition.

12. However, it is seen that Ld. Tribunal has recorded that the pleadings in the
main company petition is complete, no evidence has been submitted to establish
alleged collusion between R7, R8 and R2, that R7 and R8, they are independent
entities with the common directors and they are not subsidiaries of
Respondent No.1 company, that their business activities are independent

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/mrs-govindaraj-prathibha-vs-caliber-... Page 4 of 6



in nature and hence they are not necessary parties to be impleaded in the
proceedings, and that during the hearing of the main Petition, R7 & R8 can be
impleaded if it becomes necessary to do so. We are of the view that allegation of
diversion of funds and business to Respondent Nos.7 & 8 by Respondent No.2,
cannot be a ground to implead R7 & R8 because ultimately they at the present
stage would only, at the most be the beneficiary of an act of Respondent No.2,
that it is the alleged acts of Respondent No.2, which is under judicial scrutiny in
the proceedings, and therefore the beneficiaries of the said alleged acts of
Respondent No.2, may not be the necessary parties to decide the subject in the
company petition, for the reason being that, the entire burden to prove an act of
misconduct, oppression or mismanagement has to be established by the
Appellant qua the conduct of the Respondent No.2 and for establishing the same
we cannot permit the proposed Respondents to be brought on record to aid the
Appellant’s case, particularly, when they will not be facilitating the proceedings
and would rather be supporting the case of Respondent No.2. Thus, the
observation made by the Ld. Tribunal that, because of the fact that, the
proceedings of the company petition has reached an advanced stage where the
pleadings of all the parties have already been completed, there is no necessity to
pass any orders on the impleadment application and the same be reserved to be
considered if needed at the stage of hearing, does not appear to be violated.

13. The Ld. Counsel for the Appellant has contended that, the impugned order
under challenge dated 01.04.2026, cannot be said to be a reasoned order it has
not dealt with the material evidence and documents placed on record by the
Appellant. However, inferences to be made from the said evidences & documents
qua the parties to the company petition is still an issue to be considered when
the matter is taken up on merits of the company petition. Therefore, the Ld.
Tribunal rightly observed that, due to the fact that the pleadings have been
exchanged and the proceedings are to be heard finally, there is no necessity for
impleading R7 & R8 at this stage and that the company petition may be
proceeded to be considered on merits, with the direction that, if the necessity so
arises to implead the proposed Respondent Nos.7 & 8, the same is still left open
to be considered at the stage of hearing.

14. Another finding has been recorded by the Ld. Tribunal, which remains
uncontroverted is that, the proposed Respondent Nos.7 & 8, are entities,
conducting their independent business and that they are not the subsidiaries of
Respondent No.1 Company and therefore, they would not be the necessary and
proper parties who are at all required to be heard when the company petition is
to be heard finally, in the absence of, there being any nexus between the
activities of proposed Respondent Nos.7 & 8 and the alleged acts of Respondent
No.2 effecting the functioning of Respondent No.1 Company which is the subject
matter of the CP. These facts as recorded by the Ld. Tribunal in itself would
render the impugned order to be just and proper, where the impleadment of
proposed Respondent Nos.7 & 8 is yet left to be open to be considered whenever
the Ld. Tribunal would deem it appropriate that, the participation of proposed
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Respondent Nos.7 & 8, would be necessary for an effective adjudication of the
company petition.

15. So, at this stage, where there is a deferment of considering the impleadment
application it cannot be held that the Appellant had any cause of action to file the
instant appeal against the impugned order as the necessity for impleadment is
yet reserved to be considered by the Ld. Tribunal by passing an appropriate
order, when required.

16. Owing to the aforesaid facts, and particularly considering the nature of the
impugned order, since, it doesn’t directly or indirectly, as on today, affect the
rights of the Appellant owing to the conduct of Respondent No.2, which is still left
open to be scrutinized by the Ld. Tribunal and not passing an order on the
impleadment application doesn’t decide the /is against the Appellant, which could
enable them to file the instant company appeal.

17. One of the factors, though we are half-heartedly observing the same in the
absence of the entire documents, being placed on record by the Appellant, is that
there has been a certain civil suit filed by the Respondent in the Civil Court at
Coimbatore, and during its pendency, the Appellant had filed an application
under Order VII Rule 11 of the Code of Civil Procedure (CPC), challenging the
maintainability of the civil suit proceedings, which has been rejected and it has
been stated by the Ld. Counsel for the Appellant that, after the rejection of the
application filed under Order VII Rule 11 of the CPC, a revision thereof is already
pending consideration. The Ld. Tribunal has made a reference of those
proceedings observing thereof that, any allegation of fraud qua the conduct of
Respondent No.2 in collusion with proposed Respondent Nos.7 & 8 will have to be
adjudicated only by the Civil Court and not by the NCLT under the summary
jurisdiction and for the purposes of the present company petition, the proposed
Respondent Nos.7 & 8 are not immediately required to be impleaded for deciding
the company petition. Thus, the impugned order doesn’t suffer from any
apparent error because all rights are still reserved by the Appellant though at the
wisdom of the Ld. Tribunal to implead proposed Respondent Nos.7 & 8 as and
when it is necessary.

18. Owing to the aforesaid reason, the company appeal is held to be without any
merits and the same is accordingly ‘dismissed’. All interlocutory applications
would stand ‘closed’.
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