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Judgement

A.B. Palkar, J.—This is a suit for recovery of money. According to the plaintiff on
18-2-1974 at the request of the defendants a sum of Rs. 1 lakh was advanced.
According to the plaintiff an amount of Rs. 25,000/- was advanced to the
defendants on 25-1-1974 and a sum of Rs. 5000/- on 5-1-1974 and separate
receipts have been executed. On further request of the defendants a loan of Rs.
54,125/- was also advanced on 16-9-1974 and lastly on 18-9-1974 further sums
were advanced. Thus the total amount advanced to the defendants was Rs. 1
lakh including the earlier advances for which an agreement was executed by the
defendants. On 20-9-1974, defendant No. 1 returned pay order for Rs. 54,125/~
and requested the plaintiffs to pay the said amount in cash. Accordingly on
23-9-1974 the plaintiff took back the said pay order and gave cash of Rs.
54,125/-. The defendants have repaid Rs. 34,000/- during the period 1-11-1975
and 1-12-1976 details of which are stated in Exh. H annexed to the plaint.
However, the balance with interest was not paid inspite of repeated demands.
The plaintiffs have therefore filed this suit for recovery of Rs. 1,77,000/- inclusive
of interest and with future interest on Rs. 1,00,000/- at 18% per annum.

2. The defendants filed written statement and contested the suit. According to
the defendants the suit is barred by law of limitation. They denies the plaintiffs
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claim in toto.

3. Issues were framed and by a separate order the issue of limitation, which is
issue No. 1 was treated as preliminary issue. No oral or documentary evidence
was adduced on the preliminary issue and arguments of learned Advocates
appearing for the parties were heard. The preliminary issue was to the following
effect:

"Whether the defendants prove that the suit is barred by Law of Limitation Act?"
My finding is that the suit is barred by law of limitation.

4. From the plaintiff case as pleaded it is clear that the plaintiff has not filed the
suit on the basis of any account, but on the basis of certain transactions of
lending. On the plaintiffs own showing, the amounts were advanced more than 3
years prior to the filing of the suit i.e. on 12-11-1979 and as such on the face of
it, the claim is barred by law of limitation. What was contended on behalf of the
plaintiffs was that due to the repayment made between 1-11-1975 and
1-12-1976 the suit is brought within limitation as the period got extended by the
said payments.

5. Section 19 of the Limitation Act is as below :

19. Effect of payment on account of debt or of interest on legacy.--- Where
payment on account of a debt or of interest on a legacy is made before the
expiration of the prescribed period by the person liable to pay the debt or legacy
or by his agent duly authorised in this behalf, a fresh period of limitation shall be
computed from the time when the payment was made :

Provided that, save in the case of payment of interest made before the 1st day of
January, 1928, an acknowledgment of the payment appears in the handwriting
of, or in a writing signed by, the person making the payment.

Explanation - For the purpose of this section,---

(a) where mortgaged land is in the possession of the mortgagee, the receipt of
the rent or produce of such land shall be deemed to be a payment;

(b) "debt" does not include money payable under a decree or order of a Court.

It is clear that in case of acknowledgment of payment appears in the hand
writing of or in a writing signed by the person claiming payment then atone the
said payment can be pleaded for the purpose of extension of period of limitation.
Mere making payment before the expiration of the prescribed period is not
sufficient. In this case there is no pleading that the acknowledgment of payment
was obtained in the hand writing of the defendants or any person authorised by
them. It is also clear from Exh. H. In view of this the learned Counsel for the
plaintiff was not in a position to point out as to how by mere payment the period
of limitation got extended. That being so, issue No. 1 will have to be answered in
the affirmative and the said issue is answered accordingly.
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6. The suit is barred by law of limitation and in fact such a suit should not have
been entertained. The suit having been entertained, the defendants were
required to face the suit and the same has been pending for an abnormal long
period. The argument of the learned Advocate for the plaintiff that since issues
are framed, the suit should be tried on all issues and the issues should be
decided on merits and not one issue as preliminary has been rejected while
taking decision to treat the issue of limitation as preliminary issue and therefore,
in the result, the suit having been barred by law of limitation, it must fail on the
decision of the preliminary issue itself.

7. The suit is dismissed with costs.

8. Suit dismissed.

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/ms-dalichand-jugraj-jain-appellant-... Page 3 of 3



