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Judgement

1. Heard.

2. The present appeal has been filed against Final Finding issued by the
Designated Authority on 26th December, 2006 and Notification No. 15/2007-Cus
dated 20.2.2007, which is challenged on various grounds. Learned Advocate
highlighted two of the grounds namely:

"(i) Because the change in the injury margin from negative to positive can
happen only where there has

been a decrease in the landed value or an increase in the Non-Indjurious Price of
the domestic industry determined by the Designated Authority between the
Disclosure Statement and the Final Findings. There could not have been any
change in the landed value of the Appellant in this case after the verification
report and the disclosure statement. Similarly there could not have been any
change in the non-injurious price of the domestic industry after the disclosure
statement. The Designated Authority only took into consideration the cost data of
M/s. Reliance Industries Ltd., and landorama from other sources after the
Disclosure Statement. In spite of this, if there was actually an increase in the
Non-Injurious Price, this would mean that there is a premium on non-
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cooperation by domestic industry. Instead of drawing an adverse inference for
non-cooperation, the Designated Authority apparently has rewarded the domestic
industry for non-cooperation.

(ii) Because as per the Preliminary Findings, the range of price underselling
(difference between the Non-

Injurious Price and the landed value) from various countries was lower than the
range of price undercutting margin (difference between the Net Sales Realisation
of the Domestic Industry and the landed value). This implies that the Net Sales
Realisation of the Domestic Industry was more than the Non-Injurious Price the
Designated Authority should have terminated the investigation after the
Preliminary Findings on this ground alone. The Appellant craves leave of this
Hon'ble Tribunal to place in written and/or tabular form the calculations to
establish this and other grounds at the time of hearing.

(iii) Because as per the Disclosure Statement, the range of price underselling
(difference between the Non- Injurious Price and the landed value) from various
countries was lower than the range of price undercutting margin (difference
between the Net Sales Realisation of the Domestic Industry and the landed
value). This implies that the Net Sales Realisation of the Domestic \ Industry is
more than the Non-Injurious Price. Domestic Industry could realise a price more
than the If the Non-Injurious Price till the Disclosure Statement, without
prejudice to the need for a hearing, the Designated Authority was required to
give an explanation of how it changed its conclusion in the Final Findings.
However, no such explanation is forthcoming in the Final Findings.

(iv) Because the Designated Authority was required to give a hearing or an
opportunity to the Appellant to give fresh comment/written submissions after
issuing a fresh disclosure statement if it was going to fundamentally alter the
basis of its findings in the Disclosure Statement with respect to the Net Sales
Realisation of the Domestic Industry being greater than the Non-Injurious Price.
In the absence of such an opportunity, the final findings are required to be set
aside.

(v) Because the Designated Authority ought to have intimated the Appellant if
there was a change in its Injury Margin alter the Disclosure Statement so that it
could have commented on the same. This violates the principles of natural justice
to the extent that no such opportunity was provided to the Appellant. Rather the
Appellant was kept under an impression that, in its case, the Injury Margin in
negative as per the Disclosure Statement. In the Disclosure Statement, a
negative injury margin indicates that the landed value of exports by the
appellant is above the Non-Injurious Price and hence an inference was drawn
that no Anti-dumping Duty would be applicable to him. The Designated Authority
should have explained reasons for changes in its conclusions made in the
Disclosure Statement at least to the affected party prior to the Final Findings and
allowed it to offer its comments. Such reasons were at least required to be
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disclosed in the Final Findings but this has not been done by the Designated
Authority.

(vi) In fact, the reasons for a change in the Appellant's Injury Margin after the
Disclosure Statement were never provided to the Appellant even in the Final
Findings. As a quasi-judicial authority, the Designated Authority was bound to
give reasons. To the extent that it has failed to do so, its final findings must be
set aside in this regard.

Landed value of Appellant Hyosung is above the Net Sales Realisation and Non-
Injurious Price of the Domestic Industry. No price undercutting or underselling by
Appellant.

(vii) Because as per the Final Findings, the difference between the landed cost of
Korea and (a) the net sales realisation of the Domestic Industry ranges between
25- 35°/o (undercutting margin and (b) the Non-Injurious price is 40-50°/o
(underselling margin). However, a comparison of the landed cost for Korea as a
whole with the landed value of Appellant Hyosung shows that the landed cost of
the Appellant is about 52°/o higher than the landed cost assessed by the
Designated Authority for Korea as a whole. This indicates that the landed cost of
the Appellant is not only higher than the net sales realisation of the Domestic
Industry but also higher than the Non-Injurious Price determined by the
Designated Authority for the Domestic Industry. Clearly, exports from the
country as a whole may be undercutting the domestic industry but not from the
exporter concerned. Under no circumstances can it be concluded that the
exporter is undercutting the prices of the Domestic Industry and causing injury
to the Domestic Industry. The Appellant has worked out the upper limit of -Non-
Injurious Price based on the data given in the table. Based on this table, the
landed cost of Hyosung is more than the Non-Injurious Price of the Domestic
Industry. Accordingly the conclusion that the Injury margin in case of Hyosung is
$ 64 is incorrect.

(viii) Because Article 3.2 of the Anti dumping agreement and para (ii) of
Annexure II of the Anti dumping Rules clearly lay down that with regard to the
effect of dumped imports on prices the Designated Authority shall consider the
price effect, in particular, whether there has been a significant price undercutting
by the dumped imports as compared to the like product in India. The landed
value of the exports by Hyosung is almost certainly equal to or above the Non-
Injurious Price worked out by Designated Authority and much above the Net
Sales Realisation. So it cannot be concluded that the imports from Hyosung are
significantly undercutting the prices of the Domestic Industry. If the landed value
is above the Net Sales Realisation of the Domestic Industry, it can be concluded
that there is no price undercutting and no Anti-dumping Duty should be imposed
on exports made by Hyosung. There is no casual link between the imports from
Hyosung and the injury to the Domestic Industry.

(ix) Because the Non-Injurious Price has been calculated by taking 22°/o Return
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on Capital Employed (ROCE). This is abnormally high keeping in view the past
experience of the Domestic Industry. If the ROCE is fixed at a more reasonable
level taking into consideration the real profitability of the industry when no
dumping was taking place, it would be clear that the imports from Hyosung are
not causing injury to the Domestic Industry. From the Final Findings, it is clear
that in the past when there was no allegation of dumping, the Domestic Industry
earned about 4.67 return on capital employed. The same can be considered as
normal earning by the Domestic Industry. The Designated Authority has added
an arbitrary rate of ROCE to work out the Non-Injurious \ Price. This has Inflated
the Non- Injurious price to unreasonable levels. If the ROCE earned by the
Domestic Industry in the past, when there was no allegation of dumping, is
adopted, the Non-Injurious Price so worked out will be much lower than what has
been assessed now by the Designated Authority."

3. Undisputedly the Sunset Review has already commenced. The period of
notification expires on 20th August, 2011. We are already at 31st March, 2011.
In the circumstances, no fruitful purpose will be served dealing with the issues
sought to be raised in the appeals at this stage. The grievance sought to be
made in the matter can very well be agitated by the appellants in the Sunset
Review. Granting liberty to the appellants to that effect and leaving all the issues
open, we dispose of these appeals.
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