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Lok Pal Singh, ]

1) Petitioner has invoked the extraordinary jurisdiction of this Court under Article
226/227 of the Constitution of India seeking quashing of Labour Court's Award
dated 22.06.2016, passed in Adjudication Dispute no. 21 of 2012, Naresh Kumar
and others Vs. M/s Kanhaiya Lal Polytechnic, Roorkee.

2) The genesis of the controversy in hand is traceable to a labour dispute raised
by respondent nos. 2 to 6 for seeking regularization of their services which was
referred for adjudication by the State Government vide reference dated
02.05.2012 through the Labour Commissioner, Uttarakhand, Haldwani. The issue
under reference was as follows:

"Whether not making the services of workmen namely Naresh Kumar, Satya Pal,
Ram Hridaya, Raj Kumar and Amit Kumar permanent till nhow by the employer is
proper and legal? If not, then what benefit / relief the petitioner employees are
entitled to?

3) The reference dated 02.05.2012 was referred to the Labour Court, Haridwar
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for adjudication, being Adjudication Case no. 21/2012, Naresh Kumar & others vs
K.L. Polytechnic Roorkee. Summons were issued to the petitioner vide order
dated 16.05.2012 fixing 16.06.2012. On 16.06.2012, both the parties were
present and Presiding Officer granted time to both the parties to file their written
statement. From the records it revealed that workmen (respondent nos. 2 to 6
herein) filed their written statement dated 26.07.2012, alleging therein, that K.L.
Polytechnic Institute was established in Roorkee in the year 1956 and was
upgraded in 1963 and thereafter known as K.L. Polytechnic, Roorkee. The
petitioner Institute constructed a hostel for the residence of its students which
was named 'Ishwar Dayal Memorial Hostel' and for the purpose of security,
respondent nos. 2 to 6 were engaged on temporary / work charge basis on
different dates between 1984 and 1999. It is contended in the written statement
that one similarly situated person named Hari Singh is receiving minimum of
scale since 2006 under orders of this Court, and for same work, different wages
are being paid by the petitioner Institute to respondent nos. 2 to 6. It is further
contended that the employers have full control and supervision over the hostel
and it is part of the Institute. It is also contended that after rendering
considerable length of service workmen are not been regularized though the
posts are sanctioned. It is contended that Government Letter dated 09.01.1981
provides that those employees, who have completed five years of continuous
work be made permanent.

4) It is the case of the respondent nos. 2 to 6 that from the date of their
engagement, they are working in the Institution as Class IV employees.
Sometimes they were shifted at hostel and sometime to the College and,
therefore, they are entitled to all the benefits on the ground of equal pay for
equal work.

5) It was further contended in the written statement that in the year 1994,
workmen filed Writ Petition no. 18738 of 1994 before the High Court of
Allahabad. Said Court vide order dated 12.10.1999, directed the Labour
Enforcement Officer, Roorkee to dispose of the representation in three months.
The Labour Enforcement Officer, Roorkee, vide order dated 31.01.2000
suggested to raise their dispute before the competent officer. In letter dated
22.10.2002, the petitioner has admitted that seven posts are vacant in the
Institute. The employer vide letter dated 15.01.2015 requested the Director,
Technical Education, Uttaranchal to approve the permanency of five temporary
class IV employees. Thereafter, workmen / respondent nos. 2 to 6 preferred a
Writ Petition no. 2309 (S/S) of 2001 before this Court for regularization of their
services. This Court vide judgment dated 14.08.2006, dismissed the writ
petition. However, it is provided that in case the posts are sanctioned and
respondents required their duties at any point of time, liberty is given to the
petitioners to apply afresh and the same shall be considered in accordance with
law. It was contended that the State of Uttarakhand vide letter dated 21.11.2011
framed rules for regularization of daily wagers, contract employees, fixed wager,
temporary and ad hoc appointed employees. It was further contented that as per
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provisions of Industrial Disputes Act, 1947, Principal K.L. Polytechnic does not
come within the definition of employer.

6) The employer / petitioner denied most of the averments made in the written
statement. It was stated that the services of employees working in the hostel
and Institution are different. In reply to para 25 of the written statement it was
submitted that all the powers of employment are vested with the Director,
Technical Education Department. It is also stated that the Institute is financially
aided institute from the Uttarakhand Government and is controlled by the
Director, Technical Education, Srinagar (Garhwal).

7) Having heard learned counsel for the parties, Labour Court vide Award dated
29.05.2015 concluded that posts relating to the employees are duly sanctioned
and are lying vacant in the Institute. It was also held that the workmen fulfill the
conditions for regularization. The employer was directed to take decision
immediately on the issue of regularization of workmen. Aggrieved against the
Award dated 29.05.2015, the petitioner preferred Writ Petition no. 748 (S/S) of
2016, Kanhaiya Lal Polytechnic Vs. Presiding Officer, Labour Court and others,
which was disposed of by this Court vide order dated 22.03.2016 and the matter
was remitted back to the Labour Court, Haridwar. In compliance of said order, the
Presiding Officer, Labour Court after hearing learned counsel for the parties,
allowed the reference vide Award dated 22.06.2016 directing the petitioner to
take decision for regularization of workmen on class IV posts within two months
of publication of Award. Hence, present writ petition.

8) While admitting the present writ petition, co-ordinate Bench of this Court
passed following order on 22.10.2016. Relevant paragraph of said order is
excerpted hereunder:

"The Management is directed to regularize the workmen as per the award dated
22.06.2016, rendered in Reference no. 21 of 2012, Naresh Kumar and other vs
M/s Kanhaiya Lal Polytechnic within a period of one month after completing all
the code of formalities. However, it shall be subject to the outcome of the writ
petition.

9) By an interim order dated 22.10.2016, the Management was directed to
regularize the workmen as per the Award dated 22.06.2016 within a period of
one month after competing all the code of formalities. It was further provided
that regularization of the workmen shall be subject to the outcome of the writ
petition. There is no stay by the Court on the Award. Rather the co-ordinate
Bench has directed the Management to regularize the services of the workmen.

10) The State of Uttarakand was not a party before the Labour Court. After the
order dated 22.10.2016 passed by the co-ordinate Bench of this Court, an
impleadment application bearing no. 13847 of 2017 was moved to implead State
of Uttarakhand through Addl. Secretary, Technical Education Department, Civil
Secretariat, Dehradun as party respondent no. 7. The impleadment application
was allowed vide order dated 31.10.2017. Since the order passed by the co-
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ordinate Bench vide order dated 22.10.2016 was not complied with, workman
Naresh (respondent no. 2 herein) filed Contempt Petition no. 119 of 2017,
Naresh Vs. Ajay Kumar Agarwal and another. Vide order dated 16.08.2017, the
contempt court directed the petitioner to make Secretary, Technical Education,
Government of Uttarakhand as respondent no. 3. In compliance of said order, Mr.
Om Prakash, Secretary, Technical Education was impleaded as respondent no. 3
in the contempt proceedings. During the pendency of contempt petition, the
contempt court passed following order on 20.09.2018.

"Mr. Pankaj Kaushik with Mr. Navneet Kaushik, Advocates for the petitioner.
Mr. Siddhartha Sah, Advocate for respondent nos. 1 and 2.

Learned counsel appearing for the respondent nos. 1 and 2, on the basis of the
instructions imparted to him by his client, who are present before the Court, has
undertaken to regularize the service of the petitioner, subject to completion of
codal formalities.

Necessary orders be passed to this effect within a week.

In view of this fair stand, list this case for further orders on 04.10.2018."
11) On 04.10.2018, the contempt court passed following order:

"Mr. Navneet Kaushik, Advocate for the petitioner.

Mr. Siddhartha Sah, Advocate for respondent nos. 1 and 2.

In sequel to order dated 20.09.2018, the petitioner has been regularized but
codal formalities are required to be completed by the State Government.

The State Government is directed to do the needful within a period of two weeks.
List thereafter."

12) Feeling aggrieved by order dated 04.10.2018, Mr. Om Prakash, Addl. Chief
Secretary, Technical Education Department (respondent no. 3 in the contempt
petition) preferred a Special Leave to Appeal no. 12189 of 2018 before Hon'ble
Apex Court. During the course of hearing, their Lordships made a query to
learned counsel for the respondent-State whether the codal formalities would
include discharging the financial liability as well. Learned counsel for the State
could not reply the query made by their Lordships. Hon'ble Apex Court being
dissatisfied with the reply, vide judgment and order dated 10.12.2018, allowed
the appeal and set aside the impugned order dated 04.10.2018 passed in
contempt proceedings and requested this Court to consider and decide the issue
as to whether the compliance of codal formalities would include financial liability
as well as service conditions. The relevant paragraphs of said judgment are
excerpted hereunder:

"We have asked learned counsel for the respondent-State whether the codal
formalities would include discharging the financial liability as well.
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It appears that no clear answer is available on record. Since the Government was
not a party to the proceedings, before passing the directions, the Government
authorities or the officials ought to have been heard in the matter on the said
basic issue.

In the circumstances, we set-side the impugned order dated 04.10.2018 and
request the High Court to consider whether the compliance of codal formalities
would include compliance of the regulations in respect of financial liability as well
as service conditions.

Considering the facts of the case, we request the High Court to take up the
matters as expeditiously as possible and dispose-of the pending writ petition
within three months from today.

The appeal is allowed in aforesaid terms."

13) Before parting with the matter in issue, this Court has to answer the query
made by Hon'ble Apex Court and to decide the actual meaning of 'codal
formalities' whether it includes the financial liability. This Court has tried to found
out the legal meaning of words 'codal formalities' and consulted the Oxford
dictionary, Black's Law Dictionary, Webster , Law Lexicon and Halsbury laws of
England, but the word 'codal' or 'codal formalities' is not defined in English
dictionaries. Then, this Court took the help of Googal and finds that word 'codal’
is @ Spanish word which means -'formalities is something that follows traditional
rules'. eg. even though you knew your request for time out at work would be
approved, you still went through the formalities of filling only all the required
paper work. Formalities also mean to align with customs of etiquette.

14) Since by an interim order dated 20.06.2018, the co-ordinate Bench of this
Court has directed to complete code of formalities but till it reaches to the
contempt court it changed the word 'code of formalities' to 'codal formalities' and
is the same question arises before the Hon'ble Apex Court as to whether the
codal formalities would include discharging the financial liability as well, and, as
no clear answer was available on record to the query posed by the Hon'ble Apex
Court, the Apex Court has set aside the impugned order dated 04.10.2018
passed by contempt court with a request to this Court to dispose of the pending
writ petition expeditiously.

15) The meaning of word 'codal formalities' has been considered by Hon'ble
Supreme Court in the judgments rendered by it in the case of C.Chenga Reddy
and others Vs. State of A.P.(1996) 10 SCC 193. Relevant paragraph of said
judgment is extracted hereunder:

"...In view of the findings with regard to the violation of the codal provisions and
administrative lapses b the departmental officials, a departmental enquiry may
be justified but in this fact-situation, it would be an unnecessary exercise. The
counsel for the delinquent officers (appellants) have been heard by the Supreme
Court at length and they were unable to assail the findings of the courts below
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regarding codal violations and administrative lapses which may have caused
some loss to the exchequer also. In the established facts and circumstances of
these cases, it would be appropriate with a view to do complete justice between
the parties, in exercise of jurisdiction under Article 142 of the Constitution of
India, to direct that no departmental enquiry shall now be initiated against the
departmental officials for their established administrative breaches and violation
of the codal provisions in 1979-80. Consequent upon their acquittal, the officials
shall be reinstated in service with continuity of service for all purposes but for
their established administrative lapses and breach of codal provisions etc., they
shall not be entitled to any back wages or any other type of monetary benefit for
the period they remained out of service. The suspens on allowance, if any,
received by all or any one of them shall however not be recovered from them.
This punishment appears to be commensurate with the gravity of their lapses
and shall serve the ends of justice. Those of the officials who may have reached
the age of superannuation in the meanwhile, will get their pensionary benefits
calculated on the basis of their continuous service but they shall be entitled to
draw pension with effect from the date of this order only.

16) Their Lordships of Hon'ble Supreme Court in the case of Dinesh Kumar Gupta
Vs. General Manager 1, State Bank of India and others (2018) 15 SCC 57, in
para 3 of said judgment, has held thus:

"3. The learned counsel appearing for the appellant submits that there are some
arrears of salary, allowances, etc. We direct the Bank to clear the arrears of
salary and allowances, if any, within a period of one month from today. Needless
to say, the appellant shall complete the codal formalities in that regard."

17) In view of the above, the actual meaning of word 'codal formalities', as
appears to this Court, is that codal formalities includes following of traditional
rules. There is a difference between the words 'codal formalities' and 'code of
formalities'. The legal meaning of the word code is 'compilation of law'. Thus, the
meaning of word 'code of formalities' is that the person has to fulfill all the legal
formalities. Codal formalities would not include discharge of financial liabilities as
well as service conditions. The question posed by Hon'ble Apex Court in its order
dated 10.12.2018 is answered accordingly.

18) Now, this Court proceeds to decide the controversy involved in the matter.

19) In the supplementary affidavit filed by the petitioner it has been stated that
after filing of the instant writ petition certain material developments have taken
place and it is necessary to bring on record those material developments. It is
stated that petitioner Institution is the only government aided Polytechnic
institute in the State of Uttarakhand and is governed by the Regulations namely
'The Uttar Pradesh Technical Education Institution (receiving Grant-in-Aid from
the Government) Regulations, 1996. As per Regulation nos. 4 and 15 of the
aforesaid Regulations, after receiving permission to fill up the vacant sanctioned
posts by the Director, Technical Education, the process of recruitment of class IV
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employees is undertaken and the Principal of the Institution has nothing to do
with the recruitment of Class IV employees. Regulation 39 provides that Principal
is only the signing authority on appointment letters of the staff other than
Principal and teachers recruited by due process mentioned in Regulation 4 and
Regulation 15 of the aforesaid Regulations. It is also stated that workmen Naresh
Kumar, Satyapal and Rajkumar are working in the hostel of the Institution as
chowkidar / safai karamchari. No grant is received from the government for the
hostel. Their salary is paid by the fees deposited by the students as hostel fee.
There are no posts sanctioned by the Government for the hostel. Workmen Ram
Hariday and Amit Kumar are working as class IV / safai karamcharies in the
premises of the Institution. They are also not recruited against any sanctioned
post by the Government. Their salary is also paid by other resources of the
Institute. The nature of job of all the workmen is of temporary type and is based
on availability of work in the Institution and hostel. The Institution has never
paid them less than the minimum wages. It is categorically stated in the
supplementary affidavit that when workmen Naresh Kumar, Ram Hriday and
Satya Pal had earlier filed WPSS no. 2309 of 2001 regarding their regularization,
the same was dismissed by this Court vide judgment and order dated
14.08.2006.

20) Since the writ petition filed by the workmen (respondent nos. 2, 3 and 4
herein) in the previous round of litigation was dismissed by this Court vide
judgment and order dated 14.08.2006 and relief of regularization of their
services was declined, the same relief could not be considered again.

21) The case of the workmen, in nutshell, is that they were engaged as casual
labour in a hostel run by K.L. Polytechnic, Roorkee. The State of Uttar Pradesh
framed the Regulations known as Uttar Pradesh Technical Education Institution
(receiving Grant-in-Aid from the Government) Regulations 1996 (hereinafter
referred to as 'Regulations of 1996'). It is mentioned in Regulation 39(2) of
Regulations of 1996 that the Principal of an institution will be fully responsible
towards the institute and he will exercise necessary powers for internal
management and discipline, which includes the following powers:

"2(TeR) BT o HaeT 3R e sigar 3k 3t gus s Ranranr ST ik Rsera off afdfaa 8,
A3 grT gr orgFifed gt & geaemrera ok araHTerd & fAT ursg-gden! ofik ufmrait &1 =94,
THg-arioft St e 3R ARl & ddeat ST sirded, TRien 3R TeTor S STTte, BT i Uit
3R IAepT ST, THRT YU 3R Tt i ufFenrait ok ST Y wifa RUte a1 e, uRvg grT g ™
@ AR R STaR &, Wd 3R gTea et fohar-shalTdl ot SITITST <hl SHavlT el | ST h
R & a1 ok aTeR Sifeies TRl iR fohaT-ahemral & foiw arvfafat dr Sarsif a1 IuahT @,
YR SR earuehl 9 97 wHeRal & Agfe, uatafa, wmriiexor fAgsor ok qus, fSad dar 4
g ST SR uefa off affferd &, srmara sieferss & ATead § STETaT I FARiET|

(Qh) sreTUeh IR 31 HHTATRAT ht FaT YR SR TRF-USH ol SRETUT, 3-ch! Tl dforat & ufafe
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qRider, 9@ & Gt AR} & FHAIRAT P SThEeh TR Wihd T, HeATYR F fowg
SIEATHS hiidTel & faiy Usrae afafa & Rwier e, Affis wienst @ af@faa g &t
AT & forg eariat & srRter R geer gfafa &6t fAerRer s

(cfi=) B fAfd o1 fAd=roT 3R e, UaETERt 1 g e ghT ok a8 I8 gfaa e fos oot fAfa &t
3 A5 R @ fopar SraT € e foig g erdfed g, uereres afafa & Rmiker w Fders grR @iega

YrAar de gfechdl 3R SrgYertdT Wighd &A1, i o1 3R BEghy g=RIA T 30T 3R AR
|

(TR) fa=i 3R o= Aet # S v Uy 3rchet ITRGRIT T8l 8, a8 Ua-e Ifafd & g or
ST BT ST 39 a4 AiAfd & sreger & Aregs @ SR fond S|

(utar) T8 &+ o IATexT 3R fAaroT & fig Iorard gh 3k gg +f gfad oam i fordt fagty ofide &
Tiehd o el cherel 34T 2ffefen # =7 fehaT 11 @7 8

() 38 39 Rt Wepr & T ok smasil & srefie siererit/amm= vidsa fAfaal & dwr & et
HHART (T & A1) i AT A Tfiehe et et 21fert it

(9rd) g8 9T & pHTTRl, s+ IAfd & e a1 va-e IAfa 6 IuaAfaal & gewt & aEr-u=r
iepd fohd ST & A | 3R, SHfERRT g

(3173) Tg da 3R 3T 3MTA(TIh Foic & TR ITANT & foiy 39 AT I ISRt g fore e
I e fafa ofk TRt gRT srgHifed fohar mam gt

(<) a8 T o fhdt HHAR! gRT GeTdRIe UR e+ & T Al o e & fold STReRT gl
(g9 a8 e a1 TRt a1 A gr1 RafRd ufcharett & SIgaR aawd rl & fg Swrerl g

(TIRE) a8 3 3R I & qIftich STAMI bl dIR A o fT SRR BT 3R THET AAarait <l an
TRV IR R or@n wRier RUid 3R AT bl Usiverer AR o THeT U¥gd hm|

(RE) I8 TRAT GRT UT TG & Teg H IUNAT THIUT-U THI § U¥Jd e o feld STRGRA g

(RR) g8 i@r wiern Uil & Trrg J gHrdt, IfRd iR dchlel SUAR dRidrg! & & foid
IRerRI g

(d1eg) a8 WaR/Fasre/uRvg/vs-a afafd gr uifdga dewl/sfdewRal grr dwm & Rdterr fad
T WR 3 T 3Taeh GiAerd Ut o & fold STRGRN I

(u=sg) g8 Ad &+ & NIRRT & 1Y Ue-g FfAfd o1 ued Iq=g g 3R ey 9fafd & afda & wu &
PRI BT

(Tterg) S1a ot uemard & afaaTa SR § GEiET g Ry fdarieF gt at ag 7 at usy affa
Pl dah | UG g 71 &1 Ad gt & 3T YRR BT TINT BT

(F18) a8 ey afafq &t 9o & i, T9g 8k W &l g1 3 3R sy |fafq & sieger gr
TRI% ®U H SHIRd d&h H SR S IRTTe dSiighd 81k gRT Ut 36 & &H @ & 15 T gd
Gl # AT

(3T3RE) YT AT H JAT IUSFAd & IR I8 B hed10] ol FiAfd o qRrAet 3R Tgradr 4 s
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Hearor fAfe 1 TaTer SR STRETOT |
(S TaHER SR & RHATRAT 3R ey afafa o deg Sga-T o1 AreaH gt

22) It is contended that since the control on the hostel is through the hostel
Superintendent, therefore, the Principal is the Appointing Authority. Regulation
15 provides the procedure of direct recruitment on the posts other than the posts
of Principal and teachers though a Selection Committee constituting of following
members:

(i) President of the management committee of institute
- President

(ii) Secretary of the institute
- Member

(iii) Officer appointed by the Director, who is below the rank of Asstt. Director,
Technical Education, U.P. - Member

(iv) Officer appointed by the Director, who is below the rank of Dy. Secretary
- Member

23) Clause (6) of Regulation 15 stipulates that the posts of Assistant, Peon,
Gardner, Chowkidar, Orderly, Peon and Library Assistant should be filled by direct
recruitment through the Selection Committee constituted under sub-regulation
(1) on the basis of procedure prescribed in Group 'D' Employees Service Rules,
1985 (as amended from time to time).

24) The services of workmen working in a hostel of K.L. Polytechnic, Roorkee are
not governed by the Regulations 2013. The Joint Secretary of State of
Uttarakhand wrote a letter dated 15.12.2015 in this regard to the Director,
Technical Education, Uttarakhand. A perusal of the material available on record
would show that though the Principal of the Institution will look after the affairs
of the hostel through the hostel Superintendent, but no financial assistance will
be provided by the State Government to run the hostel. The student hostel is
being run from the funds collected from the students. Learned Labour Court vide
Award dated 22.06.2016 has directed the petitioner to regularize the services of
the workmen (respondent nos. 2 to 6 herein) in view of the Regularization Rules
2011, whereof the Regularization Rules 2012-13 are not applicable in the
Institution.

25) Admittedly, the State of Uttarakhand was not a party to the proceedings
before the Labour Court. Neither the workmen have impleaded it as necessary
and proper party, nor the Labour Court thought it proper to implead the State as
necessary party before passing the impugned Award. Principal, K.L. Polytechnic,
Roorkee is an employee of the Institution appointed by the Director, Technical
Education. Being an employee of the Institution, he has got no authority to
appoint or regularize the services of the workmen (respondent nos. 2 to 6
herein). Thus, the State of Uttarakhand, who is bearing the expenses viz.
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salaries etc. of the petitioner Institute, was the necessary and property party.
The petitioner Institute is not in a position to comply with the directions issued
by the Labour Court vide impugned Award.

26) Though the powers of the Principal have been defined, but vacancy has to be
declared by the Director, Technical Education. Unless the vacancy is declared in
an Institution covered under grant-in-aid, the Principal himself has no authority
to appoint anyone. It is only the Selection Committee which is empowered to
appoint Class IV employees as per Regulation 15. In fact, there are no
regularization rules to regularize the services of the workmen working in aided
technical education institutions. The Labour Court has wrongly interpreted the
provisions of Rule 29(2) of the Rules. Since K.L. Polytechnic, Roorkee is an aided
Institution and respondent nos. 2 to 6 were claiming their regularization, the
principal employer is the Director, Technical Education, Govt. of Uttarakhand and
without impleading him as party respondent, the Labour Court should not have
proceeded to decide the lis against the petitioner which indirectly is an Award
passed against the State Government.

27) In view of the fact that the respondent no. 7 State Government (impleaded
herein) was not impleaded as party respondent before the Labour Court, as such,
this Court cannot exercise the jurisdiction of original authority in exercise of its
jurisdiction under Article 226/227 of the Constitution of India. Therefore,
respondent no. 7 be impleaded as party respondent in the adjudication case and
the same shall be decided after affording opportunity of hearing to it.

28) In view of the above, the writ petition stands allowed. Impugned Award is
hereby set aside. The matter is remanded back to the Labour Court, Haridwar to
decide the lis expeditiously, in accordance with law, after impleading respondent
no. 7 State of Uttarakhand through Addl. Chief Secretary, Technical Education
Department, Civil Secretariat, Dehradun, as party respondent and after giving
opportunity of hearing to all the parties, preferably within a period of six months
from the date of production of certified copy of this judgment.

29) No order as to costs.
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