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Judgement

B. P. Singh, J.—In this writ application the petitioner has prayed for quashing of
the order dated 27.8.1981 (Annexure-1) which is an order passed by the
respondent no. 1 u/s 7A of the Employees Provident Funds and Miscellaneous
Provisions Act 1952 (hereinafter referred to as "the Act"): By the impugned order
(Annexure-1) Respondent no. 1, the Regional Provident Fund Commissioner,
Bihar, Patna has assessed the Provident Fund dues payable by the Establishment,
the petitioner herein, and a sum of Rs. 19602/has been assessed as the amount
payable, being the amount due under the Act. This order was passed on 27th
August, 1981. The case of the petitioner in the writ application is that the
respondent employs only 19 persons and therefore, the provisions of the Act are
not applicable to the establishment. It has further been submitted by the
petitioner that the order passed by respondent no. 1 is an ex-parte order and the
petitioner was not represented at the hearing of the matter on account of
reasons beyond its control. The order has serious consequences and involves, a
recurring liability. The sole basis on which the aforesaid order has been passed is
the report of the Provident Fund Inspector dated 9th May, 1981. Reliance was
placed upon two judgments reported in 1978 L. 1. C. 1160 and 1975 L. I. C. 954
in support of the contention that the assessment of liability under the Act made
solely upon the report of the Inspector is not a proper exercise of power u/s 7A
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of the Act. Broadly stated the proposition is correct, but those two decisions have
to be understood in the facts and circumstances of those cases. Where the
authority u/s 7A of the Act bases its conclusion solely upon the report of the
Provident Fund Inspector, ignoring all other material that may have been
produced before it, or where no inquiry as contemplated u/s 7A of the Act is
held, and an order of assessment of liability under the Act is passed on the sole
basis of the report submitted by the Provident Fund Inspector, there will be
justification for the charge that the power vested u/s 7A of the Act has not been
exercised in accordance with the dictates of that section. In the instant case,
however, I find that despite several opportunities having been given to the
petitioner establishment to appear before the Regional Provident Fund
Commissioner and to represent its case, the petitioner establishment failed to
take advantage of the opportunities offered to it.

2. As the, impugned order discloses, large number of adjournments were granted
and several notices were sent to the petitioner establishment. If it chose not to
appear before the authority, it must squarely blame itself for the consequences.
The question is as to whether in a case where the establishment concerned does
not appear despite repeated notices, can it be said that in the exercise of its
power u/s 7A of the Act. authority under the Act is required to make an inquiry
by itself and come to its conclusion. In my view where the concerned
establishment has been called upon to show cause against the order proposed
and it chooses not to appear in the proceeding, it is open to the authority under
the Act to proceed on the basis of such material as is available to it. Such
material may include the report of the Inspector and the material produced in
support thereof. In the instant case I find that the report of the Inspector is
based on the material collected by him after visiting the establishment, and is
countersigned by the General Manager of the petitioner establishment. Such
material, in the absence of any rebuttal, can certainly be taken into account in
coming to a conclusion as to the liability of the establishment, since it is material
on record and is germane to the issue involved. It is stated that the signature of
the General Manager was obtained by exerting pressure. There is no material on
record to uphold this submission.

3. In the facts and circumstances of this case it was submitted by Mr. Sinha,
Learned Counsel appearing on behalf of the petitioner, that though the petitioner
may be said to be guilty of lapses on its part in not availing of the opportunities
of representing its case before respondent no. 1, the consequences of the order
are harsh and the liability that arises therefrom is a recurring liability. The order
has been passed ex parte. In these circumstances the interest of justice requires
that the petitioner may be given atleast one opportunity of representing its case
before respondent no. 1. Having heard the submissions of Mr. Delip Jerath
appearing on behalf of the respondents, and having given due consideration to
the rival submissions, I have come to the conclusion that the interest of justice
demands that the petitioner may be given one more opportunity to represent its
case before the respondent no. 1. At the same time it is necessary to protect the
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interest of the respondents. In these circumstances I make the following order:

The order of respondent No. 1 (Annexure -1) dated 27.8.1981 is quashed. The
petitioner shall be given another notice for appearing before the respondent no.
1 and to produce such material which it has in support of its case for the period
in question. If it chooses not to appear in response to such notice on the date
fixed, the respondent no. 1 will be justified in passing the same order as has
been passed under Annexure-1. However, if the petitioner appears and shows
cause, the respondent no. 1 shall deal with the matter in accordance with law
and pass appropriate order u/s 7A of the Act. In the event of respondent no. 1
finding that there is no liability on the petitioner for payment of the dues claimed
for the period in question, the matter shall end there. In case it is found that the
petitioner is liable to pay any amount under the order that may be passed by
respondent no. 1 either exparte or after hearing the establishment, the petitioner
shall pay that amount within'three months from the date of the order. The
petitioner shall also pay on the amount so assessed interest at the rate of 12%
per annum with effect from 27.8.1981 till the date of the actual payment. Mr.
Sinha appearing on behalf of the petitioner has clearly understood the
implications of this order and states that the petitioner shall comply with the
directions contained in this order. The writ petition is disposed of accordingly, but
in the facts and circumstances of the case the petitioner shall pay by way of cost
a sum of Rs. 500/- within six weeks to the respondent.
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