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Judgement

Sanjay Harkauli, J.&mdash;Heard Sri J.N. Mathur, learned Senior Counsel for the
petitioner assisted by Sri Amrendra Nath Tripathi, Sri P.K. Sinha, learned counsel
for the respondents 2 & 3 and Sri S.K. Kalia, learned Senior Counsel assisted by
Sri Sameer Kalia for the respondent no. 4.

2. This writ petition has been filed by the petitioner-M/s Uttam Sucrotech
International Pvt. Ltd. praying for a writ of certiorari quashing the award of
tender by the respondent no. 2 in favour of the respondent no. 4 in pursuance of
the tender dated 15.09.2016 (Annexure no. 2) and commanding by means of
writ of mandamus the respondent no. 2 to award the said tender in favour of the
petitioner claiming himself to be technically qualified as having given an
undertaking to match the technical and financial bid of the tender. It is also
prayed that respondent no. 1 be directed by means of mandamus to conduct an
enquiry as to how the tender was awarded to respondent no. 4 who was not
qualified as having not complied with the mandatory tender conditions.

3. Brief facts of the case are that petitioner is a registered company which
specializes in Design, Manufactures, Supply, Complete Green field energy
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efficient Sugar Plants, including Civil, Milling Tandems, Boilers and Power Co-
generation, Energy Efficient Process House, Sugar Refineries, distilleries and
Ethanol Plants and Expansion and Modernisation and its area of operation is pan
India and overseas.

4. The respondent no. 2 is a government company and is, therefore, a State of
U.P. undertaking with the State of U.P. having financial control over the affairs of
the respondent no. 2.

5. The respondent no. 3 had issued advertisement inviting tenders from the
intending bidders for engineering, procurement and construction for supply,
Erection and Commissioning of expansion of Mohiuddinpur Sugar Mill from 2500
TCD to 3500 TCD along with Co-generation Plant of 15 MW power, construction of
foundation and Factory building on turn key basis including operation and
maintenance of Sugar Mill and Co-generation Plant for 2 crushing seasons from
the date of start of commercial production of Sugar Mill and Co-generation plant.

6. The conditions of the tender necessary to the controversy of the present writ
petition are extracted hereunder:

Rrdrirdririririririririririrdrd

(2.1) Financial Criteria:?????.
(2.2) Technical Criteria?????..
Other conditions which are necessary to be fulfilled by the Bidder:

2. The seller should submit their Technical and Financial bids in the manner
prescribed hereunder in the box provided for this purpose on their "Official Letter
Head" on "prescribed format" and submit the same.

P?7?7?7°7°72°27°?7?7°7°7?7?

Opening of Technical and Financial Bids:
(a)???.

(b)??72...

1?2?2722,

2727?77..

372?277..

4?2777,

577?77..

67777..
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4. The purchasers shall award the contract to the bidder whose offer has been
determined to be the lowest or most advantageous bid in accordance with the
evaluation criteria set out in the bidding documents, provided that the bidder has
been determined to be qualified to perform the contract satisfactorily on the
basis of qualification criteria fixed for the bidders in the subject matter of
procurement.

6. The information furnished shall be clear and un-ambiguous in terms. It should
be strictly, as asked for in the bid proforma."

(As quoted in Annexure-2 to the writ petition).

7. The relevant part of the technical bid proforma is extracted hereunder:

227227727277

4.1. Please enclose the proof of production minimum 50% equipments in house."
(As quoted in Annexure-A-2(b) to the writ petition)

8. The petitioner along with the respondent no. 4 and one M/s Indiana Sucrotech
Ltd. had submitted their technical and financial bids on 20.10.2016. After the bid
meeting of the officials of the respondent no. 2-M/s Indiana Sucrotech Ltd. was
held to be disqualified on account of want of experience required under the
Technical Bid Proforma. The respondent no. 4 was listed as L1 while the
petitioner was listed as L2 i.e. the tender of respondent no. 1 was given priority
upon selection as compared to that of the petitioner.

9. The petitioner raised an objection on the qualification of respondent no. 4 as it
did not enclose any proof of in-house production of equipments which was
mandatory as per Clause 4.1 of the bid document and also filed a written
objection to the same effect. The said objection is Annexure-3 to the writ petition
and was dated as 20.10.2016. The petitioner itself enclosed proof of its inhouse
manufacturing of its machinery and submitted proof regarding the same in the
form of bills of landing, tax invoices, excise forms and packing lists etc. when it
was required by the officials of the respondent no. 2 along with its letter dated
21.10.2016, copy whereof is Annexure no. 4 to the writ petition. The respondent
no. 2 had assured that proper investigation would be carried out to verify the in-
house manufacturing of the respondent no. 4 as no proof as required under
Clause 4.1 of the bid document was forthcoming from them.

10. On 26.10.2016 and 04.11.2016, the petitioner submitted its reminders
regarding the objections and reiterated that in order to have a fair and
transparent tendering process, the proof as required under the technical bid
proforma must be applied uniformly with respect to both the bidders i.e.
petitioner and respondent no. 4 but no heed was paid by the respondent no. 2 in
this regard. The said representations are Annexure nos. 5 and 6 to the writ
petition. When the petitioner did not receive any response on his objections as
stated above, he wrote a letter dated 19.11.2016 requesting the status of the
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award of the tender (Annexure no. 7). The petitioner received a letter from
respondent no. 2 on 22.11.2016 mentioning therein that the petitioner had failed
to qualify for the tender and the security deposit for the tender was being
returned to him (Annexure no. 8).

11. Thus, according to the petitioner the award of tender to respondent no. 4 is
arbitrary exercise of powers by respondents 2 and 3 and lacks transparency and
propriety as the condition in Clause 4.1 of the technical bid proforma of the
tender was mandatory in nature and could not have been deviated from. Hence,
denial of award to the petitioner is violation of his rights under Article 19(1)(g) of
the Constitution of India. The petitioner has accordingly prayed for the aforesaid
reliefs.

12. Admittedly, the tender of the respondent no. 4 was accepted by respondents
2 & 3 and, hence, the respondents 2 to 4 have also contested this petition.

13. The first objection to the petition by both the sets of the respondents i.e.
respondents 2 & 3 on one hand and respondent no. 4 on the other hand is that
after acceptance of the tender, a time of almost two months have elapsed during
which respondents have proceeded to comply with the conditions of the tender
and huge sums of money has been exchanged and invested in the project.
According to them, if the petitioner had any real grievance, he should have
approached this Court much earlier in stead of waiting for such a long duration
during the course of which opposite party no. 4 has undertaken substantial work
in compliance of the tender.

14. The second argument raised is that Para 4.1 of the tender bid should not be
treated as a mandatory condition because it was not a part of the original terms
of the tender notice.

15. The third argument relied upon by the opposite parties is that opposite
parties 1 to 3 were authors of the tender and even if the specified condition at
Para 4.1 of the tender bid was not complied with, they were the best judges in
this regard who were actually aware as to what conditions should have been
necessarily complied with so as to secure the business interests of opposite
parties 2 and 3. In this context, it is stated that vide Annexure no. CA-5 of the
counter affidavit on behalf of opposite parties 2 and 3, it would be abundantly
clear that they had engaged the services of National Federation of Cooperative
Sugar Factories Ltd. and for that purpose had paid them Rs. 40 lakhs as fees so
as to ensure that specialised services of the said Federation was available to
0.Ps. 2 & 3 for their assistance and as would further be evident from Annexure-5-
A to the said counter affidavit, a team of 11 persons was appointed, including the
technical experts of the Federation, for evaluation of the tenders. It is this team
which while evaluating the tender went into great detail while examining the
technical bids and relevant parts of the report of the evaluation Committee are
extracted as hereunder:

mOiz0 jkT; phuh fuxe fy0] bdkbZ eksfgmn~nhuiqj ds 2500 VhOIhOMhO Is 3500
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VhOIhOMhO {kerk rd folLrkjhdj.k rFkk 15 esxkokV dkstujs'ku IykUV dh LFkkiuk
gsrq izkIr fufonkvksa ds rduhdh o foRrh; fcM~I| dks [kksyus] ijh{k.k ,oa ml ij
laLrgfr fd;s tkus ds IEcU/k esa xfBr Ifefr ds fuEu vf/kdkfj;ksa }kjk fnO
20-10-2016 dks izfrHkkx fd; k x;k %&

1- Jh fofiu dgekj f}osnh] izcU/k funs''kd] phuh fuxe

2- Jh f"ko "kadj f}osnh] mi Ifpo] phuh m|ksx ,0a xUuk fodkl foHkkx] mQiz0 "kklu
3- Jherh mek f}osnh] vuq Ifpo] foRr foHkkx] mQiz0 "kklu
4- Jh oh0 ds0 "kgDyk] vij xUuk vk;gDr] m0iz0 "kklu

5- Jh rqylh jke] funs'kd (foRr)

6- Jh ,0ds0 fclkfj; k] iz/kku izcU/kd (dkfezd)

7- Jh ,10ds0 esgjk] iz/kku izcU/kd (ifj;kstuk)

8- Jh ,e0ds0 dqyJs"B] iz/kku izcU/kd rduhdh] phuh fey la?k
9- Jh ,0ds0 tSu] lykgdkj foRr] us"kuy QsMjs"ku

10- Jh Iquhy IsB] lykgdkj vfHk;U=.k] us"kuy QsMjs'ku

11- Jh ,0dsOlwn] lykgdkj "kdZjk rduhdh] us'"kuy QsMjs''ku
12- Jh ,10vkj0 ukijk;.k] iz/kku izcU/kd

13- Jh jkts"k xqlIrk] izHkkjh eq[; vfHk;Urk

14- Jh ih0ihO0 flag] fuekZ.k jlk;uK "kdZjk rduhdh

15- Jh gseUr dqgekj] Igk0 vfHk;Urk flfoy] fos'ks"k vkea=h

izfdz;k ds izkjEHk esa Jh ,0dsO tSu] lykgdkj foRr] us"kuy QsMjs"ku }kjk leLr
mifLFkfr fcMIZ ds le{k izkIr rduhdh ,oa foRrh; fcM ds lhy cUn fyQkQs izLrqgr fd;s
x;s rFkk fyQkQksa ij fcMIZ o Ifefr ds InL;ksa ds gLrk{kj izkIr fd;s x;sA vkSipkfjd ?
kks"k.kk ds i"pkr~ loZizFke rduhdh fcM ds fyQkQs [kksys Xx;sA rduhdh fcM ds
IkFk layXu fd;s x;s /kjksgj /kujkf'k ds M~kQV dk ijh{k.k fd;k x;k ftudk fooj.k
fuEuor gS&

dze la0
ikfVZ;ksa ds uke
cSad ds uke
M~kQV la0
fnukad

/kujkf''k

1-
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eS0 bLtsd gSoh bathfu;fjax fy0 uks;Mk
vkbZ0IhOvkbZ0lh

506764

17-10-2016

110-00 yk[k

&rnSo&
506765
17-10-2016
20-00 yk[k

&rnSo&

506766

17-10-2016

10-00 yk[k

&rnSo&

506767

17-10-2016

10-00 yk[k

2-

eS0 mRre Igdzks Vsd bUVjus'"kuy izkOfy0Q xkft;kcknA
LVsV cSad vkWQ bafM;k
219965

19-10-2016

10-00 yk[k

&rnSo&
219966
19-10-2016
110-0 yk[k

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/ms-uttam-sucrotech-international-... Page 6 of 12



&rnSo&
219967
19-10-2016
20-00 yk[k

&rnSo&

219968

19-10-2016

10-00 yk[k

3-

eS0 bafM;kuk IqdzksVsd ig.ks izkO fyOA
,pOMh0,Q0Ih0

024695

19-10-2016

150-00 yk[k

"mijksDr rhuksa ikfVZ;ksa dh rduhdh fcM~| dk Ifefr }kjk xgu ijh{k.k fd;k x;kA
VSUMj MkD;wesaV esa of.kZr fcMIZ dh vgZrk gsrq fu/kkZfjr "krksZa Dykt 2-1
esa mfYyf[kr foRrh; "krZ rFkk Dykt 2-2 esa mfYyf[kr rduhdh 'krksZa ds lkis{k
fcMIZ }kjk izLrgr dh x;h fcM~| esa izkIr fooj.kksa dk rgyukRed pkVZ rS;kj fd;k
x; k] tksfd fuEuor gS&"

dze la0
U;wure vgZrk

fcMIZ dk uke

eSO bltsd gSoh bathO fy0

eS0 mRre IgdzksVsd

eS0 bafM;kuk ig.ks lqdzksVsd izkO fy0O

foRrh; vgZrk

1

xr rhu o"kksZ ;Fkk 2013&14] 2014&15 ,0oa 2015&16 ds vk/kkj ij vkSIr VuZ vksoj
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U;uwre 150 djksM+A
:0 2903-69 djksM+
:0 273-42 djksM+

:0 44-63 djksM+

2

xr 10 o"kksZa esa fcMIZ }kjk U;wure 02 3500 VhOIhOMhO {kerk dh phuh fey ,oa
12 esxkokV ds dkstu IykUV dh LFkkiuk dh gksA

fcMIZ }kjk xr 10 o"kksZa esa 06 phuh feyksa ,0a dkstu IykUV dh LFkkiuk dh xbZ
gSA

fcMIZ }kjk xr 10 o"kksZa esa 05 phuh feyksa ,0a dkstu IykUV dh LFkkiuk dh xbZ
gSA

LFkkfir ugh dh x;hA

3

xr foRrh; 0"kZ dh U;wure 100 djksM+ :0 dh usVoFkZA
:0 926-05 djksM+

:0 207-10 djksM+

:0 21-97 djksM+

rduhdh vgZrk

4

fcMj ,dy vFkok dUlksZfl;e ds :i esaA
,dy

dUlksZfl; e

dy

5

fcMj fuekZrk gksuk pkfg, rFkk xr 10 o"kksZa esa U;wure nks 3500 VhOMhOIhO ds
IykUV dh LFkkiuk vFkok nks IykUVksa dk 3500 VhOIhOMhO {kerk rd folLrkjhdj.k
fd;k gksuk pkfg,] Ik{;ksa IfgrA

gkWa
gkWa
ugha

mDr rgykukRed pkVZ dks Ifefr ds IHkh InL;ksa }kjk gLrk{kfjr fd;k x;kA rqYukRed
v/;u ij ;g ik;k x;k fd eSO blLtsd gSoh bathfu;fjax fyO0 uks;Mk ,0a eSa mRre
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IgdzksVsd bUVjus''kuy izkO fy0] xkft;kckn dh rduhdh fcM~ Lohdkj ;ksX; gS rFkk
eS0 bafM;kuk IgdzksVsd (iq.ks) izkO fy0 dh rduhdh fcM~ Lohdkj ;ksX; ugha gSA
vr% rduhdh :i Is vugZ fufonknkrk eS0 bafM;kuk IqdzksVsd fy0 }kjk tek fd;s x;s /
kjksgj /kujkf''k ds M~kQV ewy :i esa okil djus dh laLrgfr dh x;hA

Ifefr }kjk eSO bLtsd gSoh bathfu;fjax fy0 dh foRrh; fcM U;wure gksus ds n" f"Vxr
eS0 blLtsd gSoh bathfu;fjax fy0 dks ,y&1 ?kksf"kr fd;k x;kA foRrh; fcM~| [kqyus
ds i"pkr ,y&2 eS0 mRre IqdzksVsd bUVjus'"kuy izk0O fy0] xkft;kckn }kjk dgk x;k
fd Vs.Mj ds i "B&30 ds vuqglkj fcMIZ }kjk vius odZ"kki esa 50 izfr''kr Is vf/kd
ds ;a= la;=ksa dk fuekZ.k fd;k tk jgk gS rFkk ;g Dykt rduhdh vgZrk esa IfEefyr
ugh gSA mDr IEcU/k esa us'kuy QsMjs''ku vkWQ dksvkijsfVo "kgxj QSDV~ht fy0
ds vf/kdkfj;ksa }kjk voxr djk;k x;k fd eSO bLtsd rFkk eSO mRre nksuksa gh
fufonknkrk phuh fey IykUV ds ;a= la;=ksa dh fuekZrk gS rFkk nksuksa gh
fufonknkrk ds ikl phuh fey IykUV ds 50 izfr''kr Is vf/kd ;=a@l;a=ksa ds fuekZ.k
dh Igfo/kk bu&gkml esa miyC/k gSA us'kuy QsMjs"ku }kjk ;g Hkh voxr djk;k x;k
fd eSO bLtsd }kjk phuh la?k dh IfB;kWo phuh fey dh LFkkiuk 0"kZ 2015&16 esa
dh xbZ gSA"

16. It is in the aforesaid circumstances that the opposite parties have argued
that since the technical bids were examined by technical experts who were so
appointed for the purpose and it was for them to ensure that the requirements
for safeguarding the business interests of the respondent nos. 2 and 3 would be
sufficiently safeguarded and then to accept the bids of respondent no. 4 in the
first place and the petitioner in the second.

17. Since they themselves were authors of the terms of the tender, therefore, if
they decided not to treat Para 4.1 of the tender bid as absolutely essential and
further that no malafides are alleged against them in accepting the tender bids,
the Court should not treat the condition in Para 4.1 of the tender bid as
mandatory to interfere in the matter.

18. In reply, a passing argument has also been made by the petitioner that as
per terms of the tender notice, the technical bids should have been opened first
and examined and only after that should the financially bids have been
evaluated. Annexure 5-A to the counter affidavit itself goes to show that the
technical bids were first evaluated and the financial bids were taken up
subsequently and, therefore, this argument of the petitioner lacks force.

19. It may not out of place to mention that compliance of Para 4.1 of the tender
bid was to be complied with by the bidders at the time of submission of the Form
and admittedly, at that stage the required compliance was done neither by the
O.P. no. 4 nor by the petitioner. According to the petitioner himself subsequently
on the next day when he was so required that it submitted certain documents
which were receipts of the Excise Department showing payment of excise duty
and, hence, the petitioner had made substantial compliance of para 4.1. of the
bid condition. As against this, the petitioners contend that the O.P. no. 4 though
filed registration certificates which relate to trade tax and excise department but
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no such proof of actual production of 50% equipments in house was submitted
by him. If this argument of the petitioners is treated as correct, then the
petitioners will have to explain that the receipts of payment of excise duty as
produced by them are proof of production of iminimum 50% equipments in
house, which they have failed to do.

20. It may be noteworthy that the condition contained in para 4.1. of the tender
bid was waived at the time of evaluation of tenders both in the case of
respondent no. 4 as also of the petitioner, as both were held qualified at places
L1 and L2 respectively. Accordingly, such waiver of condition in para 4.1. of the
tender bid was applied equally to O.P. no. 4 as also the petitioners and, hence,
no disparity was maintained in this regard while accepting the tender bids.

21. Sri Mathur urged that in view of condition No. 4.1, a proof of production of
minimum 50% equipments in house being compulsory, the same was not fulfilled
by the respondent No. 4. Respondent No. 4 in fact does not produce or
manufacture equipments in house and rather it has all the capabilities to obtain
such equipments and assemble them together to set-up a plant. He therefore
submits that if the respondent No. 4 does not produce inhouse equipments then
there is no proof of the same and as such, any certification by the respondent
No. 4 to that effect cannot amount to a proof of production. The committee has
nowhere assessed the actual production by the respondent No. 4 and it has only
made a recommendation that the respondent No. 4 has the capacity to do so. Sri
Mathur therefore submits the possession of capacity to produce does not amount
to actual production and in the absence of such proof, the respondent No. 4 did
not fulfil the terms of condition No. 4.1 of the tender bids which is mandatory.

22. The words "manufacture' and "production' are often used synonymously but
there appears to be a difference between the two terminologies. Manufacture is
generally understood as a process by which raw material is converted for sale as
a finished product. It involves a process that adds value to the material and
consumes some material for adding value. On the other hand, production is a
process to convert any type of input to an output, tangible or intangible. Thus,
production is a process which makes something useful for consumption by
combining various resources whereas in manufacture a raw material is utilized to
generate an output. Manufacture therefore can be understood as being included
in production but all production is not manufacturing.

23. If the aforesaid principles are applied then the activity of production as per
condition No. 4.1 of the tender conditions envisages the combination of various
resources which may also include manufacturing. Thus, even if the respondent
No. 4 is providing material through assemblage, the same will fall within the
meaning of production.

24. It is not the case of the petitioner that the respondent No. 4 is incapable of
and does not produce such material. To the contrary, the Expert Committee has
found the petitioner as well as respondent No. 4 both are capable of producing
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such material. The Expert Committee therefore technically approved the status of
the petitioner and the respondent No. 4 and which to our mind clearly conforms
to the logic that we have deduced here-in-above.

25. Apart from this, it is on record and is not disputed that such type of work has
been executed both by the petitioner, and in more numbers by the respondent
No. 4. Thus, the respondent No. 4 has been found to have such experience of
production by the Corporation.

26. In the case of Afcons Infrastructure Ltd. v. Nagpur Metro Rail Corporation
Ltd. reported in 2016 SCC Online SC page 940 passed in Civil Appeal No. 9078 of
2016 and decided on September 15, 2016, guidelines have been laid down in this
regard. In paragraph no. 12, Hon"ble the Apex Court has observed as under:

"??...the decision making process of the employer or owner of the project in
accepting or rejecting the bid of a tenderer should not be interfered with.
Interference is permissible only if the decision making process is mala fide or is
intended to favour someone. Similarly, the decision should not be interfered with
unless the decision is so arbitrary or irrational that the Court could say that the
decision is one which no responsible authority acting reasonably and in
accordance with law could have reached. In other words, the decision making
process or the decision should be perverse and not merely faulty or incorrect or
erroneous."

27. Further paragraph 16 of the said judgment of the Apex Court which throws a
lot of light on the matter in hand is further extracted as under:

"We may add that the owner or the employer of a project, having authored the
tender documents, is the best person to understand and appreciate its
requirements and interpret its documents. The constitutional Courts must defer
to this understanding and appreciation of the tender documents, unless there is
mala fide or perversity in the understanding or appreciation or in the application
of the terms of the tender conditions. It is possible that the owner or employer of
a project may give an interpretation to the tender documents that is not
acceptable to the constitutional Courts but that by itself is not a reason for
interfering with the interpretation given."

28. In the case of Jagdish Mandal v. State of Orissa [(2007) 14 SCC page 517] it
was observed by the apex Court as under:

"Judicial review of administrative action is intended to prevent arbitrariness,
irrationality, unreasonableness, bias and malafides. Its purpose is to check
whether choice or decision is made "lawfully'" and not to check whether choice or
decision is "sound'". When the power of judicial review is invoked in matters
relating to tenders or award of contracts, certain special features should be borne
in mind. A contract is a commercial transaction. Evaluating tenders and awarding
contracts are essentially commercial functions. Principles of equity and natural
justice stay at a distance. If the decision relating to award of contract is bona
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fide and is in public interest, courts will not, in exercise of power of judicial
review, interfere even if a procedural aberration or error in assessment or
prejudice to a tenderer, is made out. The power of judicial review will not be
permitted to be invoked to protect private interest at the cost of public interest,
or to decide contractual disputes. The tenderer or contractor with a grievance
can always seek damages in a civil court. Attempts by unsuccessful tenderers
with imaginary grievances, wounded pride and business rivalry, to make
mountains out of molehills of some technical/procedural violation or some
prejudice to self, and persuade courts to interfere by exercising power of judicial
review, should be resisted. Such interferences, either interim or final, may hold
up public works for years, or delay relief and succour to thousands and millions
and may increase the project cost manifold."

29. Deriving guidance from the principles laid by the Hon''ble Supreme Court as
above, it may be mentioned that in the present case, no malafides have been
attributed while accepting the tender bid of opposite party no. 4 by opposite
parties nos. 2 and 3 in the first place. Since the condition in para 4.1. of the
tender bid read with the tender notice was authored by O.Ps. 2 and 3 considering
the requirements of the project to be undertaken, they were the best persons to
understand the import of the condition aforesaid and it"s actual necessity in their
business interests. A team of qualified persons on their behalf had thoroughly
evaluated the tender bid with certain officials of the agency engaged by them i.e.
National Federation of Cooperative Sugar Factory Ltd. and considering the data
available before them had accepted the tender bid. As a constitutional court, it
would be wise to give respect to their evaluation and treat the acceptance of the
tender bid as valid and allow the work to proceed further, substantial part of
which may also have been undertaken.

30. In view of the foregoing discussion, we find little scope for interference in the
jurisdiction conferred upon us by Article 226 of the Constitution of India.

31. Accordingly, this writ petition is hereby dismissed.
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