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Judgement

1. The instant Intra Court Appeal filed u/S. 2 (1) of Madhya Pradesh Uchcha
Nyayalaya (Khandpeeth Ko Appeal) Adhiniyam, 2005 questions the legality and
validity of the final order dated 24/8/2018 passed by the learned single judge in
W.P.No. 4499/17 dismissing the petition by which a challenge was laid to the
order dated 13/6/2017, Annexure-P/1 by which candidature of petitioner for the
post of Constable (Driver) in police establishment was cancelled on the ground
that though petitioner has been acquitted of the offence punishable u/S. 452 by
judgment dated 28/7/15 passed in Criminal Case No. 56/14 by the Judicial
Magistrate First Class, Gwalior (M.P.), but the said offence involves moral
turpitude and the acquittal is not clean and honourable.

2. Learned counsel for the rival parties are heard on the question of admission
and final disposal.

3. Pleadings are perused.

4. Learned single judge while passing the impugned order has placed reliance on
the decisions of the Apex Court in Commissioner of Police, New Delhi & another
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Vs. Mehar Singh (2013) 7 SCC 685, Avtar Singh Vs. Union of India & others
(2016) 8 SCC 471 and the Full Bench decision of this court in Ashutosh Pawar Vs.
High Court of Madhya Pradesh & another in W.P.No.5865/16, decided on
12/1/2018 to come to a conclusion that on the anvil of the law laid down by
these authoritative pronouncements, the discretion exercised by the competent
authority declaring the petitioner to be ineligible for appointment in the police as
constable, cannot be found fault with.

5. After having heard learned counsel for the rival parties, the only question
which falls for consideration is as to whether the finding rendered by the
competent authority that acquittal by the competent court of criminal jurisdiction
in respect of offence punishable u/S. 452 IPC was a technical acquittal or clean/
honourable. To answer this question, this court has to undertake scrutiny of the
judgment of the acquittal and as well as testimony of the eye-witnesses.

5. 1 Indisputably, the concluding lines of para 15 of the judgment of acquittal
categorizes the acquittal to be one based on benefit of doubt.

5. 2 However, this categorization of acquittal being based on benefit of doubt is a
misnomer, which is evident from conjunctive reading of para 11 of the judgment
of acquittal and the te stimony of eye-withnesses PWs 1 to 9, namely, Rajveer
Singh, Sachin, Sanjeev, Maharaj Singh, Parul, Vimal, Arif, Himanshu and
Manvedra, respectively. Extracts of para 11 of the judgment of acquittal are
reproduced below:-

11- SIS FHUMB AR TeAT HIRA A dTet Afeadl & gRT ge1 faie @l frig 7 arFdg &
Jie-d1a wiard) Goita & @R # €8f g 9k Tfgd uar &A1 9arn §, uig I fog ur anefior fgrig @
AMdg A 37U Rl H PIg a2 Tgl IdT 8 IR AT g BRIATG Heitg = I fofg W Fig wy= R €
gRT-452 910g0fa0 & 3ruR1y & fAw ug 3maeas ¢ fob kgt & g «RT wiRardt & == § Iugla & dart
& gTd vaer fRar SMa wig 3Iaa fig R s & ok @ uRkféid e o fheht oft ameft 3 &g
FHY g1 fhd €1 U\ gar Rulé # Ridor & gRT Iusfd & dart & ueid, Bkt & &= F yast
P BT oo &, UG AT UUH a1 Rl & YR TR Iad a2 Sl FHI0Id AT ST fafer Tra =g
BT Riifh I foig W W wRATd Isflg A I # &g woe 781 83 § O9d sifvgeror &
ERT BRI F R F Iugfa &Y IR & 1Y YaLr e o 927 R H} deg 307 gt SIar g1

5.3 The aforesaid finding is based on testimony of eye-witnesses PW-8
Hinmanshu and PW-9 Manvedra, whose testimony are reproduced in extenso as
under:-

PW-8 fgaig] Treryd (dt.24-3-15)
U0l ehHih-56/14
TR uteror g geidtant off miaet ara sif et

1- & IRITTOT Haty &g, uae &g, fden 3t feeh @ it ot =g siar §1 & wikard! Fsita &g at
ST § 98 AR 1€ 81 37157 § T Ueh-HaT 9IeT Ugel hl 1d &1 HeAT & THI H 3707 {Ig AFdg &
1Y fhR iciHl fRIT B8R & a1ex @eT ga o1 d+t Teh gfSehl TSt & gRIeR 4 AR R & dTeR Wl
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RIS TSt # Tha ad §Q o AR of ot | f3et Mt H 4-5 @1 98 gU &1 A3 g R 918 AHdg 3 37
AT T pgT b TSt @R Terral dt 3 &l A ST T IR §H T b T SHTST fohaT  TTeft Tediel
Y oY1 ST hY SrarSt YA AR I Holld g gRIER AR {87 a1gR o W & ek ary ot 39 @
GRT ARYIE g yahrerch! i M8 off fAad 3 dIc amft oft1 ;R = dsfia A gear &t Ruld g oweg A
o R ot

- et gRT SIfNIieH 1 g9 9 e € gEidie 3 @neft @ ufaudier # g@ 99 arat usi @t i@
ST <Y 3rHfa ATEY S St TeRvuT & Sdetich IURId &Y TS|

2-Tg g1 TTeTd ¢ foh ge T gigent et H# SRIYITUT Hd1Y, Ua, fddeh g ehfdet 9 §T & iR & 38
ST §1 T8 el TTerd & foh 59 74 @ AFd=: = STRIYNTOT & gt o7 fob TSt 8 =it 8t et d Thel
3T T df SIRIIRTOT A g5t g A== ot dic AR &1 Ig gl TTerd & fob & I AFd= 919 'R & iR It T
dt SRIGITOT gAR f8-dte R & 3iaR g8 3 &1 TG hgHT TTeld & foh BR & 3iaR SIRIIRTor A &1t €81 @
R ATET Toig dUT IFGR HERIS g Sl ARYIE I off o7 9aiy iR A AgRIS &g & AR & aiar arn
o1 OIaE 3¢ dic Rt off| ag ST Tod & foh g3t T ured g AT 9 SRt @t aRi SIRIdhToTr =
3k Ty At ARYIC Y oft| Tg g1 Terd @ b H IR SIRIGNTUT et ST § SR S81 & gRT gHR 1Y
ARdle foh 7 ot Trelt ot ITe gfel wu gder ®-10 1 T & T 9FT Ugahe GAR G THSI ST R
Trefl  Ied 1T DT B GfAd ol T ST et fhaT| Tg g Terd g foh # SRidiror & firer man §
3R 3% UM & AT TS RTerd H IT U I @1 g

gfduieror gr1 it etk g srfeeT ard IRIIUE- 3- o =8|

GT: ORIIOT:- e el |

Treft st UgehR AT T R gie R Efha fopar
SEREICCIRIKS]

g gl

(GRERIERE SE ) (CRe:RE R )

PW- 9 AT-dg Ieiyd (dt.24-3-15)

U] ehHich-56/14

&I U&7 gRT Gerdtan it Maet ared srfaater:-

1- & RIdFTOT HAly &g, ger &g, faden 3t bt @ sftet st 781 San g1 & wikard! sita &g ot
ST § a8 WR AT §1 S1TST § THIHT Teh-Hall Hiel Ugel ol aTd g1 e & 99 § U Wig fgAigy &
1Y fARR Pl R &R & arer @sT go o1 avft Tep gfgert S} & SRR A §HRY BR & dTeY @st
RIS TSt H Tohel e gU erhe AR &1 &t | §fSeht st # 4-5 i 98 gu &1 #7 g W g fRAigy 4 3=
T & gl b TSt q@hR Ferran dt 3 AT A ST F I §H Tl o AT SHTST fohaT  T1Tett Tediol
Pl oft| ZRTS Y ST AR W AT Hoilg g SR ARIST g argx o T & fS=eh @ny ot 39 anl
gR1 ARYIC g gerhrerRhl i 15 ot forad 3-8 aic ot off | #R e Esita = ger St RUté o ey o
g Y ot

e dreft gRT If9TIe o1 Twe 9w @ getdien A wielt § ufdwien d gg S aret usit & 9@

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/mukesh-singh-tomar-appellant-hash... Page 3 of 5



ST <Y SAT TTET TS STt TehvUT & SHdetieh] SURId &f T3

2- Ig g1 TTeld ¢ foh T 9 gfSeh Mt # SIRIAHToT Hdly, Ue, fades g wite 98 gu I ok # 3%
ST §1 I8 el Teid & fob 59 74 g fgAig 3 Ridwmor & evgr o fob Mgl hd "elrd gt et A
Thd 31 Tl STRIUNTOT = {3t g fgHig] ot Iie AR &1 Ig a1 Terd ¢ o & g f3Hig] S1d &R & 3z I
T df R gAR f8-11e R & 3iaR g9 R &1 Ig T 7Teld & foh TR & 3R ARIARTOT = A1t
g3l § W TET deilg auT SER HeRIST g 6 ARdie 6i off dor daiy aR 3 AR g & R &
gRar ART o1 oY 3¢ dic It oft| a8 e Ted ¢ o gt Il ured g AT sae ot at 9y
JTRIURTUT = 37k A1 off ARdie &Y ot ag g1 Terd ¢ fob SR g1 anfug SiTd @9y &R & aTgR
R T S ot IRt g €8 @ ARdle Fi oft rad 3% R A Tl amdt oft| I8 T T & o & IRi
JRIYNTUT Bl STHAT § 3R I & gRT gAR A1Y ARUIE &t 75 oY1 Hieft &l I8& gfedq whu vasf
110 T T & T 91T Igex G T THER S OR Fiefl & 399 312l e gfeld &l 7 31 o
fopaT| gg g Terd § foh & SIRIUTTOT @ fiet T § 3R I8 S9T o iU S7TST e | 31 e e
gl

gfduieror grT it etk g srfdaerT ard SRIUIUE-3- $s =8|

T TRIE0T- O T

areft Y uga AT T W gl W Efhd fhar
SENEIECICIR

g g

(GRERS R RE TR (GRRERE S R

6. Pertinently, it is not disputed by the rival parties that petitioner has been
referred to as Pavan Singh in the judgment of acquittal and the testimonies of
PWs.

6. 1 The statements of other withesses are also to the same effect where all
have denied not only the presence of petitioner at the scene of the crime but
have also denied having made any statement to the police to the effect that the
petitioner had committed any house trespass after preparation for causing hurt,
assault or criminal intimidation. In fact, entire edifice of the prosecution story
came crumbling down when these witnesses right from PW-1 to PW-9 testified
before the trial court. It seems that the prosecution in posthaste had wrongly
arraigned the petitioner as an accused for extraneous consideration.

6. 2 The plain reading of testimonies of all the PWs reveals that the offence u/S.
452 IPC which appears to be the only obstacle in the path of the petitioner, could
not be established. Even an iota of evidence was not collected by the prosecution
demonstrating the involvement of the petitioner in the crime alleged. Thus, the
findings rendered by the trial court of acquittal based on benefit of doubt are a
misnomer. In actuality the acquittal of the petitioner was clean and honourable
with no element of benefit of doubt involved.

7. The other reason assigned by the competent authority of the offence involving
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moral turpitude dissolves into insignificance for the simple reason that when the
offence itself was not established the question of considering it's nature or
gravity does not arise.

8. Consequently, the entire decision making process undertaken by the
competent authority vide P/1 was vitiated being based on non-existing and
extraneous consideration.

8. 1 More over, the learned single judge has also failed to appreciate the nature
of acquittal being clean and honourable. The decision of Avtar Singh (supra) and
the other verdicts relied upon by the learned single judge do not lay down that
service can be denied even when the acquittal is clean and honourable.

9. Consequently, the appeal stands allowed subject to following directions:-

(i) The impugned order of the learned single judge dated 24/8/2018 in W.P.No.
4499/17 alongiwth the order dated 13/6/2017 P/1 cancelling the candidature of
the petitioner for the post of constable passed by the DIG (Office & Management/
Security) M.P. Bhopal is set aside.

(ii) The competent official respondents are directed to reconsider the suitability
of the appellant herein for appointment to the post of constable/driver in police
establishment after treating the judgment dated 28/7/15 passed in Criminal Case
No. 56/14 by the Judicial Magistrate First Class, Gwalior (M.P.) as honourable and
clean acquittal.

(iii) Let the aforesaid exercise be completed within an outer limit of 60 (sixty)
days from the date of receipt of certified copy of this order.

No cost.
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