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Judgement

Chagla, C.J.

(1) A dispute between the petitioner who is a member of the Bombay Provincial
Co-operative Bank, Ltd., Dhulia, and the" Society was referred to arbitration u/s
54 of the Co-operative Societies Act. As the amount involved in the dispute was
very large, viz. Rs. 53,495-0-6, the petitioner wanted to appear before the
arbitral tribunal through his advocate and the tribunal rejected the application of
the petitioner as it was governed by Rule 36 of the rules framed under the Act.
That rule is framed u/s 71, and Sub-section (1) of that section provides that the
Provincial Government may, for the whole or any part of the presidency and for
any society or class of societies, make rules to carry out the purposes of the Act,
and Sub-section (2) provides: "In particular and without prejudice to the
generality of the foregoing power such rules may.....," and when we turn to Sub-
section (u),

"prescribe the mode of appointing an arbitrator or arbitrators and the procedure
to be followed in proceedings before the Registrar or such arbitrator, or
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arbitrators and for fixing and levying the expenses of determining the dispute."

Now, under this sub-clause Rule 36 has been framed by the Provincial
Government and (hat rule is to be following effect:

"In proceedings held under Rules 32 to 35, no party shall be represented by a
legal practitioner."

And the proceedings with which we are concerned are held under those rules.

(2) Now, it is contended by Mr. Kotwal that Rule 36 is ''ultra vires''. It is pointed
out that the petitioner is considerably handicapped by having to appear before
the arbitrators with-out the assistance of a lawyer and that the rule inasmuch as
it totally prohibits representation of a party by a legal practitioner is
unreasonable and therefore should be held 10 be bad by this Court. Now, the
power which Courts have to consider the validity of statutory rules is very limited
power. If a rule is within the ambit of the statute, then it cannot be successfully
challenged on the ground that it is an unreasonable rule. As a matter of fact,
Courts in India until our Constitution was enacted had no power at all to consider
the reasonableness of any legislation. Reasonableness was a matter of policy
which was left to the Legislature and a law could only be challenged on the
ground of its being ''ultra vires'' of the Legislature; but if it was within the
competence of the Legislature, the law could not further be challenged on the
ground that it was not a reasonable law. Similarly statutory rules formed part of
the statute, and if they were within the scope of the statute and permitted by the
statute to be framed, then they could not be challenged on the ground of
unreasonableness.

Mr. Kotwal has drawn our attention to various decisions of the English Courts
where by-laws have been held to be bad on the ground that they were
unreasonable. Now, there is a clear distinction between statutory rules and by-
laws. By-laws are usually framed by corporations under their inherent powers in
order to carry out the purposes of the corporation or they are framed by public
authorities set up by Parliament, and as it is left to the corporations or the public
authorities to frame these by-laws and carry out their purposes, the Courts have
retained certain amount of control over the by-laws by considering their
reasonableness. But statutory rules stand on an entirely different footing.
Parliament or Legislature, instead of incorporating the rules into the statute itself,
ordinarily authorises Government to carry out the details of the policy laid down
by the Legislature by framing the rules under the statute, and once the rules are
framed, they are incorporated in the statute itself and become part of the
statute, and the rules must be governed by the same principles as the statute
itself. And, therefore, although a by-law may be challenged on the ground that it
is unreasonable, a statutory rule cannot be so challenged.

It is not suggested by Mr. Kotwal that any fundamental right of the petitioner is
affected by the statutory rule. The fundamental right that a citizen has is to be
heard before a judicial tribunal and not to have any decision given against him or
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affecting his rights without his being permitted to show cause in his defence. But
that right is vouchsafed to the petitioner. We do not think it can be seriously
urged that it is a fundamental right of a citizen to be heard through his advocate
or through his lawyer.

(3) It is also suggested that the rule does not fall within the ambit of Section
71(2)(u) because that deals with rules of procedure, and it is contended that the
right of a party to be represented by a lawyer is not a rule of procedure. Now, it
is for the Courts or for tribunals to determine as a matter of procedure as to how
parties should be represented and how they should present their case to the
Court or the tribunal, and if a rule in laying down such a procedure provides that
a party shall be heard in person and not by his advocate or lawyer, it is nothing
more than a rule of procedure. If a tribunal were to say that a party shall not be
heard at all, that would be a rule of substance, a deprivation of a substantial
right and not a rule of procedure. But as the right of the party to be heard is
safeguarded and only his right to be heard by a lawyer has been taken away, in
our opinion Rule 36 is a rule of procedure not affecting substantive rights. If any
authority is necessary, it is to be found in ''IN RE GODINHO'', 36 Bom LR 1. As
pointed out by Rangnekar J. (p. 6):

"The general principle as to a right of audience in a Court, as stated by Baron
Parke, is that, in the absence of any statutory enactment or established practice
defining what persons are to be heard as advocates, the Court itself has the
power to regulate its own procedure and to determine what class of persons
have audience."

(4) This petition (C. A. 619 of 1951) only deals with the right of the party
affected by Rule 36. In the other petition (C. A. 942 of 1951) the rule is
challenged by the party, who is petitioner No. 1, and also by the pleader, who is
petitioner No. 2. As far as the pleader is concerned, Mr. Phatak on his behalf
contends that it violates his fundamental right now guaranteed to him under the
Constitution under Article 19(1)(g), and that right is the right to practise any
profession. Now, before we decide whether that right has been violated, it is
necessary to consider what is the right that a lawyer has to practise his
profession: is it an absolute right to practise in all Courts, in all tribunals, before
all persons who have a right to receive evidence and to decide judicially, or is it a
right which is regulated and restricted by the very charter which permits him to
practise his profession? If a lawyer''s right was an absolute right, then
undoubtedly, Rule 36 is a restriction upon that right, because it prevents him
from appearing before a domestic tribunal like the tribunal set up under the Co-
operative Societies Act, and we would then have to consider under Sub-clause
(6) of Article 19 whether that restriction was a reasonable restriction or not.

But as I shall presently point out, the right of a lawyer to practise is not an
absolute right. The very charter which gives him the right to practise controls,
limits and circumscribes his right. Now, there are two charters which entitle a
lawyer in this State to practise. One is the Bar Councils Act and the other is the
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Pleaders Act. The first gives the right to a lawyer to practise as an advocate of
this Court, the other gives him a right to practise as a District pleader. The
second petitioner is a District pleader, but as the matter is of considerable
importance, we might consider the right of all lawyers, both pleaders and
advocates. Turning first to the Bar Councils Act, the statutory right given to an
advocate who has been enrolled as such by this Court is u/s 14(1) of the Bar
Councils Act, and that right is to practise subject to the provisions of Sub-section
(4) of Section 9, in the High Court of which he is an advocate, and save as
otherwise provided by Sub-section (2) or by or under any other law for the time
being in force in any other Court in the Province and before any other Tribunal or
person legally authorised to take evidence, and before any other authority or
person before whom such advocate is by or under the law for the time being in
force entitled to practise.

Therefore, his right to practise is controlled by this important provision that any
other law for the time being in force may restrict or take away his right.
Therefore, if the Co-operative Societies Act were to provide that an advocate of
the High Court of Bombay shall not practise before the arbitral tribunal set up
under that Act, then the right of the advocate will be circumscribed by the
provisions of that law. It should be remembered that it is not the fact that a man
has passed a law examination or has acquired a law degree that entitles him to
practise in Courts of law; his right to practise depends upon his being enrolled as
an advocate and he is enrolled as an advocate on terms and conditions laid down
in the Bar Councils Act. Therefore, as I said before, his very charter which
entitles him to practise lays down conditions and limitations, and one of the
conditions and limitations is that he can only practise before such tribunals as the
law permits him and he may not practise before such tribunals as the law lays
down as being prohibited to lawyers.

Similarly, when we turn to the Pleaders Act, Section 8 provides that subject to
the provisions of any law for the time being in force, District pleader shall, within
the District or Districts in respect of which he holds a sanad, be entitled to
practise.....in or before any other Court, tribunal or person in or before which or
whom District pleaders are or may hereafter be entitled by law to practise.....

Therefore, just as in the case of the Bar Councils Act, the right of a pleader to
practise before a tribunal is not an absolute right. It is a right subject to the
provisions of any law for the time being in force. Therefore, the only right of a
lawyer that has been safeguarded under the Constitution is the right to practise
his profession. Now, that right not being an absolute right, no absolute right is
conferred upon the lawyer by the provisions of the Constitution. The Constitution
guarantees to the lawyer such right as he has under his charter. If any such right
is affected or contravened, then undoubtedly he can rely upon the provisions of
Article 19(f). But if the right given to him is a limited right and that right is not in
any way affected, he cannot claim a wider right or a larger right under the
Constitution.
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(5) We have tried to find out what the position is in England, and it appears in
England the position is identical, because in the well-known book on Barristers by
Merchant ("Barrister-at-law") the right of the barrister to practise is described at
page 12 in the following terms:

"As soon as a person has been called to the bar, he can, unless he is prohibited
either by statute or by some convention of the bar or some condition or
limitation imposed upon him by his Inn, practise as counsel in accordance with
the rules of the profession." Therefore, in England also a barrister has not an
unlimited, absolute right to practise before any tribunal. It is open to the law of
the land to prohibit a barrister from practising before any tribunal, and if the law
prohibits him from practising, then his right is controlled and restricted by the
law for the time being in force.

(6) In coming to this conclusion we are conscious of the fact that we should try
and safeguard the rights and privileges of lawyers. We are also conscious of what
valuable assistance litigants obtain from the legal profession. We are also
conscious of the fact that as far as possible where legal rights are to be decided
and judicial decisions are to be given, litigants should be permitted to be
represented by lawyers. But whether before a particular tribunal a lawyer should
be allowed to appear or not is a matter of policy with which this Court cannot
primarily be concerned. All that we may point out is that it may lead to
considerable hardship if in important matters where complicated questions of fact
or law arise a litigant is denied the right and privilege of being represented by a
lawyer of his choice. It may be that the arbitrators themselves or those presiding
over judicial or quasi-judicial tribunals themselves may feel the necessity of
having the help and guidance of lawyers. Rule 36 is so absolute and so drastic in
its terms that even if the arbitrators wanted the assistance of lawyers they are
precluded from allowing practitioners to appear before them. The arbitrators may
also feel that in a particular cause a litigant''s rights would be affected or
jeopardised by his not being permitted to fight his cause through a lawyer. But
Rule 36 as framed gives no discretion whatever to the arbitrators. We would
suggest to Government to consider whether it is not advisable to re-frame Rule
36 so as to give a discretion to the arbitrators whether to permit lawyers or not,
and not to permit Rule 36 to remain in its absolute, unqualified form. But apart
from making this suggestion which we hope Government will seriously consider
we do not think that in either of these two petitions we can give any relief either
to the litigant who is appearing before the arbitrators or the lawyer who is
prevented from appearing on behalf of his client.

(7) Rule in both the petitions discharged; no order as of costs.

(8) Rule discharged.
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