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Constitution of India, 1950 — Article 14, 309
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Penal Code, 1860 (IPC) — Section 147, 304, 320, 323, 324
Tamil Nadu District Police Act, 1859 — Section 10, 8
Tamil Nadu Special Police Subordinate Service Rules, 1978 — Rule 14
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Hon'ble Judges : S.J. Mukhopadhaya, J;N. Paul Vasanthakumar, J

Bench : Division Bench

Advocate : S. James, for the Appellant; D. Srinivasan, AGP, for the Respondent

Final Decision : Dismissed

Judgement

S.J. Mukhopadhaya, J.—This writ appeal has been preferred by the appellant
against the order dated 17th Sept., 2004, passed by learned

single Judge in W.P. No. 20220/04. By the said order, learned single Judge
rejected the petitioner''s prayer for appointment to the post of 2nd

Grade Police Constable and dismissed the writ petition.

2. The case of the appellant is that during the year 2001, the 1st respondent
called for application for appointment to the post of 2nd Grade Police

Constable. He, along with others applied and having come out successful in the
written test held on 16th June, 2002, was sent for medical

examination on 25th Aug., 2002. After medical examination, his name was
referred for police verification, but inspite of the fact that he had

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/n-bhaskaran-appellant-hash-tamil-… Page 1 of 4



disclosed the fact that a criminal case was pending on the file of the Judicial
Magistrate No. I, Sivaganga, against him and that the said case ended

in his acquittal on 25th Sept., 2002, no order of appointment has been issued in
his favour.

3. Counsel for the appellant submitted that the case ended in acquittal and,
therefore, cannot be treated as a bar for his appointment. Inspite of the

same, the respondents, by their proceeding dated 8th July, 2004, has informed
that he was not selected on the basis of the police report.

Learned Counsel for the appellant also challenged the provision of Rule 14 (b) of
the Tamil Nadu Police Subordinate Service Rules, 1978,

(hereinafter referred to as ''Rules'') as ultra vires Article 14 and submitted that
the said rule cannot be relied upon to deny appointment to the

appellant.

4. Admittedly, the appellant was an accused (Accused No. 5) in a criminal case in
C.C. No. 286/01 on the file of Judicial Magistrate Court No. 1,

Sivaganga in Crime No. 108/01 for the offence u/s 147 and 323 IPC. During the
pendency of the trial, P.W.s 1 and 2, along with accused, filed a

petition u/s 320 IPC alleging that they have come to a compromise. Since certain
offences were non-compoundable, the said application was

dismissed, but the victims, P.W.s 1 and 2 and the eye witness, P.W.3, ultimately
turned hostile. In view of the same and further as they had filed a

petition alleging that they had compromised, the Court was of the opinion that
there was no purpose to keep the said case pending and, therefore,

closed the prosecution''s case giving the benefit of doubt in favour of the
accused. In view of such antecedent, police report was submitted against

the appellant, which was taken into consideration to refuse to appoint the
appellant as a police constable.

5. Rule 14 deals with qualification for appointment. Sub-rule (b) of Rule 14
originally read as follows:

14. Qualification:

x x x x x x x x

(b) No person shall be eligible for appointment to the service by direct
recruitment unless he satisfies the appointing authority

(i) that he is found health active habits and free from any bodily defect or
infirmity unfitting him for that service; and
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(ii) that his character and antecedents are such as to qualify him for such service.

Subsequently, in exercise of power conferred by Section 8 and 10 of the Tamil
Nadu District Police Act, 1859 and Sections 9 and 10 of the

Chennai City Police Act, 1988 read with proviso to Article 309 of the Constitution
of India, the said Rule was amended vide G.O. Ms. No. 101

dated 30.1.03, relevant portion of which is quoted hereunder:

In the said Rules in Rule 14:

(1) x x x x x x x x

(2) In Sub rule (b), after Clause (iii), the following clause shall be added, namely:

(iv) that he has not involved in any criminal case before Police Verification;

Explanation : (1) A person who is acquitted or discharged on benefit of doubt or
due to the fact that the complainant ""turned hostile"" shall be

treated as person involved in a criminal case;

Explanation : (2) A person involved in a criminal case at the time of police
verification and the case yet to be disposed of and subsequently ended

in honourable acquittal or treated as mistake of fact shall be treated as not
involved in a criminal case and he can claim right for appointment only

by participating in the next recruitment.

x x x x x x x x

6. Learned Counsel for the appellant submitted that the 1st Explanation below
amended Rule 14(b) is arbitrary and violative of Article 14 of the

Constitution of India. According to him, no distinction could be made between
two similarly situated persons, who have been acquitted in a

criminal case on the ground that one has been acquitted giving benefit of doubt
due to the complainant turning hostile and the other acquittal is on

merit. In criminal jurisprudence, in case of acquittal, no distinction has been
made on the ground that one acquittal is based on merit and the other

acquittal is due to benefit of doubt.

7. From Rule 14(b)(ii), it will be evident that no person is eligible for
appointment to the service if his character and antecedents are such as to

qualify him for such service. This character and antecedents has nothing do to
with the question whether a person is merely an accused or

convicted or acquitted. To give benefit to those who have been acquitted
honourably, or was implicated because of mistake of fact have been put
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in a different class. Under 2nd Explanation, they are to be treated ""not involved
in a criminal case"" and, therefore, for the purpose of appointment,

it cannot be held that they were involved in a criminal case. Otherwise, if a
person is an accused in a criminal case, he cannot claim any right of

appointment and due to such antecedent, it is always open to the employer to
deny appointment.

8. In the case of Delhi Administration through its Chief Secretary and Others Vs.
Sushil Kumar, , the Supreme Court noticed that the candidate

was acquitted of the offence under Sections 304 and 324 read with 34 IPC. The
employer denied appointment, but the Central Administrative

Tribunal, New Delhi, allowed the claim of the candidate on the ground that he
was acquitted. In the said case, the Supreme Court, though noticed

that the candidate was physically fit, passed the written test and interview and
was provisionally selected for appointment to the post of police

constable, held that though the person was discharged or acquitted of an
criminal offence, the same has nothing to do with the question. What will

be relevant is the conduct or character of the candidate appointed to a service
and not the actual result thereof. The decision of the appointing

authority focussing on this aspect having found that it was not desirable to
appoint such candidate, the decision of the Tribunal was set aside.

The appellant, being similarly situated, as he was involved in a criminal case and
was acquitted because the complainant became hostile and due to

compromise reached between the complainant, he cannot claim that he was not
involved in a criminal case.

9. For the reason aforesaid, no interference is called for with the order passed by
the appointing authority as affirmed by learned single Judge.

There being no merit, the writ appeal is dismissed. Consequently, connected
miscellaneous petition is also dismissed. But there shall be no order as

to costs.
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