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Final Decision : Dismissed

Judgement

J.H. Bhatia, J.—All petitions may be disposed of by common judgment. These
petitions may be divided in three groups. In the Writ Petition Nos. 5526/95,
1388/96, 4341/96,7648/2000, 1579/2002, 2575/2003, 9160/2003,
9162/2003,9178/2003, 847/2006, 2025/2006, 3047/2006, 377/2001,
5584/2006, 6537/2006,0SWP Nos. 407/1992,3693/1991 and 452/2005 the
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petitioners claim to hold either the degree or diploma of Vaidya Visharad or
Ayurved Ratha or some other equivalent degree awarded by Hindi Sahitya
Sammelan Prayag or Hindi Sahitya Sammelan Allahabad and some other
institutions, whose degrees and diplomas are not recognised in Schedule II of the
Indian Medical Central Council Act, 1970 (In short The Central Act). Most of them
claim to have been registered with the State Council of Bihar, Madhya Pradesh
and Andhra Pradesh. These degrees and diplomas in Ayurveda conferred by Hindi
Sahitya Sammelan Prayag after 1967 and all the degrees and diplomas conferred
by Hindi Sahitya Sammelan Allahabad are not recognised qualification for the
purpose of practice in Indian Medicines. They are prohibited from practicing as
such in the State of Maharashtra by virtue of the Provisions of Maharashtra
Medical Practitioners Act, 1951 (for short Maharashtra Act as well as the Central
Act). They also apprehend prosecution at the instance of the State of
Maharashtra and its officers on the ground that they are practicing without
necessary qualifications and registration. In this group of petitions the petitioners
claim that the degrees and diplomas held by them should be recognised by
setting aside certain remarks from Schedule II of Central Act and the State of
Maharashtra be directed to register them under Maharashtra Act. They also seek
declaration that the provisions of Section 17 (3A), 18. 33 of the Maharashtra Act,
are discriminatory, arbitrary and ultra vires the constitution and they are
inconsistent and repugnant to the provisions of Section 29 of the Central Act and
that Section 25 of the Central Act is also unreasonable and discriminatory.

2. In second group of writ petitions, Writ Petition Nos. 7184/98, 2104/06,
3035/06. 3232/06. 3034/06, 472/06, 8707/05, 439/06,459/06, 851/06 and
S899/05, the petitioners claim to be practicing in Ayurved on the basis of long
experience and in view of the provisions of Section 37 of the Maharashtra Act
though they do not claim to hold any qualifications prescribed for Ayurvedic
practice under the Central Act or the Maharashtra Act. As they are not registered
medical practitioners, they are apprehending prosecution in view of a letter dated
19th February. 1998, issued by Medical Education and Drugs Department,
Government of Maharashtra. Pending these petitions Section 37 of the
Maharashtra Act came to be deleted from the Maharashtra Act, by Maharashtra
Medical Practitioners (Amendment), Act, 2005. In some of these petitions the
said amendment is also challenged on the ground that in spite of deletion of
Section 37, the State Government has not made any amendment in Section 33,
whereby the Government has still retained powers to grant exemption from the
provisions of Maharashtra Act in respect of registration as a condition for practice.

3. In third group of writ petitions, Criminal Writ Petition Nos. 1507/94. 237/95,
and W.P. 128/96, 129/96, 3461/96, 5591/97, 6243/98, 2236/06, the petitioners
claim to hold degrees or diplomas in Electropathy or Homeo-Electropathy. They
are also not registered Medical Practitioners under the Maharasthra Act or the
Central Act. According to them, they do not require any such registration but in
spite of this, by letter dated 30th March, 1994 issued by Medical Education and
Drugs Department of Government of Maharashtra, they are either lacing
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prosecution or they are apprehending prosecution for practicing Electropathy or
Homeo-Electropathy for want of recognised qualifications and registration as
Medical Practitioners under the Maharashtra Act. They seek to quash the said
letter/directions and also seek to restrain the concerned authorities from
preventing the petitioners from practicing in Electropathy/Homeo-Eleclropathy.

4. Though these three groups have different shades, all these matters pertain to
interpretation and applications of the provisions of Central Act and Maharashtra
Act and therefore, all these writ petitions may be disposed off by this common
judgment.

5. Heard the learned Counsel for the parties.

6. The affidavit of Director, Directorate of Ayurved, Maharashtra State has been
filed explaining the scope of provisions of Central Act and the Maharashtra Act. It
is contended that before the amendment of 1979 in the Maharashtra Act, there
were two categories of the medical practitioners. It is contended that basic object
of the Central Act is to regulate the minimum qualifications for practicing Indian
Medicine and to provide for constitution of Central Council of Indian medicines
and the maintenance of Central Register of Indian Medicines and the matters
connected therein. The object is also to regulate the practice of large number of
registered Practitioners in this system. As set out by the statement of objections
and reasons the main function of the Central Council is to evolve uniform
standard of education and in registration of practitioners medicines of the Indian
medicines to ensure that unqualified persons are prevented from entering into
this practice. The Central Act clearly identifies the recognised medical
qualification and degrees/diplomas conferred or awarded by different Medical
Colleges and Institutions in Second, Third and Fourth Schedule. Hindi Sahitya
Sammelan Allahabad is not one of the institutes recognised for the purpose of
imparting education in Ayurved and therefore, the degrees and diplomas in
Ayurved conferred by Hindi Sahitya Sammelan, Allahabad are not recognised
medical qualifications in the Second Schedule. However, Hindi Sahitya
Sammelan, Prayag was recognised under the erstwhile Rules in the State of Uttar
Pradesh from the year 1931 to 1967. As it was found that the standard of
education and examination etc. was not upto the mark, in the Second Schedule
the degrees of Vaidya Visharad and Ayurved Ratna conferred by Hindi Sahitya
Sammelan Prayag during the period from 1931 to 1967 are shown as recognised
medical qualifications. However, such degrees conferred after 1967 are not
recognised medical qualifications as per the Second Schedule. Validity of these
provisions has been upheld in nhumber of matters by the Supreme Court. It is
contended that in view of this, the petitioners, who have been conferred such
degrees and diplomas in Ayurved either by Hindi Sahitya Sammelan, Prayag after
1967 or by Hindi Sahitya Sammelan Allahabad at any time, do not hold
recognised medical qualifications and therefore, under the provisions of the
Central Act, as well as, the Maharashtra Act they are not entitled to be registered
as medical practitioners in Indian Medicines. The provisions of Section 18 of the
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Maharashtra Act prior to the Amendment Act in 1979 were in conflict with the
provisions of Section 17 of the Central Act which prohibits unqualified persons
from practicing and therefore, Section 18 was appropriately amended. Taking
into consideration the actual shortage of the medical practitioners in Rural area,
even the persons who were not duly qualified but had long experience in
practicing Indian Medicines were allowed to practice in Rural Areas subject to
certain conditions. However, it was found that these provisions were being
misused and quacks had entered in this practice and did not serve any purpose
of providing medical aid and further because the provisions of Section 37 of the
Maharashtra Act were also in conflict with Section 17 of the Central Act, Section
37 has been deleted by Amendment of 2005. It is contended that no
fundamental right or legal right of the petitioners are violated or breached by the
provisions of either Central Act or the Maharashtra Act as amended, and
therefore, the petitions are liable to be dismissed.

7. There is no dispute that the basic object of the Central Act is to regulate
minimum qualifications for practicing in Indian Medicines and to evolve uniform
standards of education and in registration of practitioners of the Indian
Medicines, throughout the country. The purpose is to ensure that unqualified
persons are not allowed to practice in this field. The scheme of the Act as far as
it is relevant for the purpose of these petitions may be stated in brief. The
important definitions of Section 2(1) of the Central Act are as follows:

2(le) "Indian Medicine" means the system of Indian Medicine commonly known
as Ashtang Ayurveda, Siddha or Unani Tibb whether supplemented or not by
such modern advances as the Central Council may declare by notification from
time to time.

2(Ih) "Recognised Medical qualification" means any of the medical qualifications,
including post graduation, medical qualification, of Indian Medicine included in
Second, Third or Fourth Schedule;

2(1d) "Central Register of Indian Medicine" means the register maintained by the
Central Council under this Act;

2(j) "State Register of Indian Medicine" means a register or registers maintained
under any law for the time being in force in any State regulating the registration
of practitioners of Indian Medicine;

From the definition of recognised medical qualification it is clear, that only the
medical qualifications, including post graduate medical qualifications, of Indian
Medicines included in Second, Third and Fourth schedule are recognised. Section
14(1) of the Central Act provides that the medical qualification granted by any
University, Board or other institution in India, which are included in the Second
schedule, shall be recognised medical qualifications for the purpose of this Act.
Section 14 Sub-section (2) provides that any University, Board or other medical
institutions in India which grants a medical qualification not included in the
Second Schedule may apply to the Central Government to have any such
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qualification recognised and Central Government, after consulting Central Council
may by Notification in the Official Gazette amend Second schedule so as to
include such qualification therein. Such Notifications may also direct that an
entry should be made in the last column of the Second schedule against such
medical qualification declaring that it shall be recognised medical qualification
only when granted after a specific date. From this it is clear that when any
University, Board or Medical Institution grants medical qualification, which is not
already included in the Second schedule, such University, Board or Medical
Institution may also apply for inclusion of the same and after consulting with the
Central Council, Central Government may notify and then it may be included in
the Second Schedule. Section 15 provides for certain medical qualifications
granted to a citizen of India before 15th August, 1947 and Section 16 provides
that medical qualifications to be granted by Foreign medical institutions to be
included in the Third and Fourth schedule. For the purpose of the present
petitions Sections 15 and 16 and Third and Fourth schedule are not relevant.

8. Section 17 of the Central Act reads as follows :

17(1) Subject to the other provisions contained in this Act, any medical
qualification included in the Second, Third or Fourth Schedule shall be sufficient
qualification for enrolment or any State Register of Indian Medicine.

(2) Save as provided in Section 28, no person other than a practitioner of Indian
Medicine who possess a recognized medical qualification and is enrolled on a
State Register or the Central Register of Indian Medicine,--

(a) shall hold office as Vaid, Siddha, Hakim or Physician or any other office (by
whatever designation called) in Government or in any institution maintained by a
local or other authority;

(b) shall practise Indian Medicine in any State;

(c) shall be entitled to sign or authenticate a medical or fitness certificate or any
other certificate required by any law to be signed or authenticated by a duly
qualified medical practitioner;

(d) shall be entitled to give evidence at any inquest or in any Court of law as an
expert u/s 45 of the Indian Evidence Act, 1872 (1 of 1872), on any matter
relating to Indian Medicine.

(3) Nothing contained in Sub-section (2) shall affect,--

(@) the right of a practitioner of Indian medicine enrolled on a State Register of
Indian Medicine to practice Indian medicine in any Stale merely on the ground
that, on the commencement of this Act, he does not possess a recognised
medical qualification;

(b) the privileges (including the right to practice any system of medicine)
conferred by or under any law relating to registration of practitioners of Indian
medicine for the time being in force in any State on a practitioner of Indian
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medicine enrolled on a State Register of Indian Medicine;

(c) the right of a person to practice Indian medicine in a State in which, on the
commencement of this Act, a State Register of Indian Medicine is not maintained
if on such commencement, he has been practising Indian medicine for not less
than five years.

(d) the rights conferred by or under the Indian Medical Council Act, 1956 (102 of
1956) including the right of practice medicine as defined in Clause (f) of Section
2 of the said Act, on persons possessing any qualifications included in the
Schedules to the said Act.

(4) Any person who acts in contravention of any provision of Sub-section (2)
shall be punished with imprisonment for a term which may extend to one year, or
with fine which may extend to one thousand rupees, or with both.

From this it is clear that subject to other provisions contained in the Act, any
medical qualifications included in the second, third and fourth schedule shall be
sufficient qualification for enrolment on any State Register of the Indian
Medicines and no person who does not possess recognised medical qualification
and who is not enrolled on the State Register or the Central Register of the
Indian Medicines shall be allowed to practice Indian Medicines in any State.
Section 17(4) clearly provides that any person who acts in contravention of
Section 2 Sub-section (2) shall be punished with imprisonment or fine or both.

9. Section 22 of the Central Act provides that Central Council may prescribe
minimum standard of education in Indian Medicines required for granting
recognised medical qualification by Universities, Boards or Medical Institutions in
India. Entry No. 105 in the Second Schedule pertaining to Hindi Sahitya
Sammelan Prayag clearly provides that Degree of Vaidya Visharad and Ayurved
Ratna conferred from 1931 to 1967 by Hindi Sahitya Sammelan Prayag shall be
recognised medical qualifications. From this, it is clear that the degrees for
Vaidya Visharad and Ayurved Ratna by Hindi Sahitya Sammelan,Prayag alter
1967 are not recognised Medical qualifications under Second Schedule of the
Central Act. It may also be noted that in the Second Schedule there is no entry
of any degree or diploma conferred by Hindi Sahitya Sammelan, Allahabad as
recognised medical qualification. It is contended on behalf of the petitioners that
there is no rational or logic in pulling cut off date of 1967 for recognition of the
degrees provided by Hindi Sahitva Sammelan, Prayag. It is contended that Hindi
Sahitya Sammelan, Prayag as well as Hindi Sahitya Sammelan. Allahabad have
been doing a great job in propagation of Ayurved in the country and large
number of persons taught and trained by these two institutions have for long
provided great service to the society by Ayurvedic treatment and therefore, there
should be no justification to refuse recognition to degrees of these institutions.
As slated earlier the very object and purpose of the Central Act is to regulate the
standards of education in Indian medicine and to prescribe uniform standards of
education and a registration and therefore, it was found necessary to make such
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enactment. As pointed out Section 22 of the Central Act provides that the Central
Council may prescribe minimum standards of education in Indian Medicines. It is
for the Central Council to find out whether particular College or Institution is
maintaining minimum standard of education or not. If it is not satisfied with the
standard of education and its examination procedure, it may refuse recognition
to the degrees and diplomas conferred by such institution. It is pointed out on
behalf of the State that under the prevailing relevant rules upto 1967. the
degrees of Vaidya Visharad and Ayurved Ratna were recognised by Uttar Pradesh
Government and its Council. After that it lost the recognition. Therefore, these
degrees conferred by Hindi Sahitya Sammelan, Prayag till 1967 only were
recognised as medical qualifications under the Central Act but after that the
recognition to these degrees was refused.

10. It appears that the validity of Entry No. 105 in the Second Schedule was
subject-matter for consideration in number of matters. In Ishag Husain Razvi v.
State of U.P. and Ors. AIR 1993 All 183, M/s. Bihar Supply Syndicate Vs. Asiatic
Navigation and others, , Delhi Pradesh Registered Medical Practitioners wv.
Director Health Delhi Admn. Services and Ors. (1997) 11 SCC 637, and State of
Rajasthan and Others Vs. Lata Arun, . It was clearly held that the degrees of
Vaidya Visharad and Ayurved Ratna conferred by Hindi Sahitya Sammelan Prayag
from 1931 to 1967 only were recognised medical qualifications and such degrees
conferred after 1967 are not recognised medical qualifications. It may be noted
that in Dr. Ravindar Nath reference was made to the degrees of Vaidya Visharad
and Ayurved Ratna conferred from 1931 to 1967 but they were referred as the
degrees and diplomas conferred by Hindi Sahitya Sammelan, Allahabad.
However, if the whole judgment is read carefully it becomes clear the reference
was to Entry No. 105 in the Second Schedule which speaks about the degrees of
Vaidya Visharad and Ayurved Ratna conferred by Hindi Sahitya Sammelan
Prayag. In fact, Prayag is a part of Allahabad and possibly due this reason the
judgment of Dr. Ravinder Nath, Hindi Sahitya Sammelan, Allahabad is referred
instead of Hindi Sahitya Sammelan, Prayag. In fact Entry No. 105 does not refer
to Hindi Sahitya Sammelan, Allahabad and therefore, merely because in the said
judgment reference is made to Hindi Sahitya Sammelan, Allahabad it cannot be
accepted that these degrees conferred by Hindi Sahitya Sammelan, Allahabad
even during the period from 1931 to 1967 are recognised medical qualifications.
It may be noted that in Civil Misc. Writ Petition No. 1546/2003 Umakant Tiwari v.
State of Uttar Pradesh decided on 21-6-2002, a Division Bench of Allahabad High
Court clearly held that Hindi Sahitya Sammelan, Prayag and Hindi Sahitya
Sammelan Allahabad are two different institutions. The degrees of Vaidya
Visharad and Ayurved Ratna awarded by Hindi Sahitya Sammelan, Allahabad are
not recognised for any purpose and for any period whatsoever in the Central Act,
whereas degrees of Vaidya Visharad and Ayurved Ratna awarded by Hindi
Sahitya Sammelan, Prayag from 1931 to 1967 are recognised medical
qualifications. It was further held that Hindi Sahitya Sammelan, Allahabad is a
fake institution, whereas the Hindi Sahitya Sammelan, Prayag was recognised
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only from 1931 to 1967 as far as degrees in Ayurveda are concerned.

11. It is brought on record that Hindi Sahitya Sammelan, Allahabad was
constituted mainly to promote, spread of Hindi Language, to work for the
promotion, development and advancement of Hindi Literature and Dev Nagri
script and to arrange for holding of examination through medium of Hindi
language. Hindi Sahitya Sammelan Act 1962, nowhere provides that Hindi
Sahitya Sammelan, Allahabad was established also for the purpose of imparting
education in Ayurved and to confer or award degrees in Ayurved. By letter dated
28-4-2006 from the Central Counsel to the Director, Directorate of Ayurved,
Mumbai, it is clarified that Hindi Sahitya Sammelan, Prayag and Hindi Sahitya
Sammelan, Allahabad are two different institutions, while the degrees of Ayurved
Ratna and Vaidya Visharad awarded by Hindi Sahitya Sammelan, Allahabad are
not recognised, such degrees awarded by Hindi Sahitya Sammelan, Prayag from
1931 to 1967 are recognised. Taking into consideration all these facts and
circumstances, there remains no doubt that the petitioners holding degrees of
Vaidya Visharad or Ayurved Ratna awarded by Hindi Sahitya Sammelan,
Allahabad cannot claim to be holding recognised medical qualifications. It is not
the case of any of the petitioners before this Court that he was awarded degree
of Vaidya Visharad or Ayurved Ratna by Hindi Sahitya Sammelan Prayag during
the period from 1931 to 1967. So the petitioners, who claim to have degrees
from Hindi Sahitya Sammelan, Prayag also admit that such degrees were
awarded to them after 1967 and therefore, it must be held that they also do not
possess the recognised medical qualifications.

12. It is contended on behalf of the petitioners that most of them are enrolled on
the State list of Bihar or Madhya Pradesh or Andhra Pradesh. According to them,
a person who is enrolled in the State Register of Indian medicines maintained by
any State is entitled to practice in any part of the Country. It is contended that
an Indian Citizen is entitled to reside, travel, settle and carry on business or
profession in any part of the country and therefore, if the petitioners, who are
enrolled on the State register of Indian Medicines maintained by Bihar, Madhya
Pradesh, Andhra Pradesh are prevented from practicing in the State of
Maharashtra, it would be violation of Their fundamental right under Article 19(1)
(g) of the Constitution. It is also contended that not only they are enrolled on the
State register of Bihar, Madhya Pradesh, Andhra Pradesh or other States but they
are entitled to vote in the election for the Constitution of the Central Council, and
thus, they are recognised medical practitioners even by Central Council.

13. Section 3 of the Central Act provides for the Constitution of Central Council
Section (3)(1) (a) reads as follows;

(1) The Central Government shall, by notification in the Official Gazette,
constitute for the purposes of this Act a Central Council consisting of the
following members, namely:

(a) Such number of members not exceeding five as may be determined by the
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Central Government in accordance with the provisions of the First Schedule for
each of the Ayurveda, Siddha and Unani systems of medicine from such State in
which a State Register of Indian Medicine is maintained, to be elected from
amongst themselves by persons enrolled on the Register as practitioners of
Ayurveda, Siddha or Unani, as the case may be;

It shows that a person who is enrolled on the State Register as medical
practitioner of Ayurved Siddha or Unani is entitled to vote for election of the
representatives of the State for such system.

14. Section 17 of the Maharashtra Act deals with the preparation of the Register
of Practitioners of the Indian Medicines. It reads as follows:

17.(1) As soon as may be after the appointed day, the Registrar shall prepare
and maintain thereafter a register of [practitioners of Indian Medicine] for the
State, in accordance with the provisions of this Act.

(2) The register shall be divided into [three parts], namely:

(i) Part I containing the names of practitioners who possess any of the
qualifications specified in the Schedule;

(ii) Part II containing the names of practitioners, whose names were included in
that part immediately before the 1st day of October, 1976;

(iii) Part III containing the names of practitioners, who on the 30th day of
September 1976 were enlisted practitioners and who are on that day deemed to
have become registered practitioners u/s 18.]

Each part shall consist of one or more sections as the State Government may
specify in this behalf.

(3) Every person who possesses any of the qualifications specified in the
Schedule shall, at any time on an application made in the form prescribed by
rules, to the Registrar and on payment of a fee of [five hundred rupees] be
entitled to have his name entered in the register.

[(3A) Notwithstanding anything contained in any law for the time being in force,
every person enrolled on the register maintained under the Indian Medicine
Central Council Act, 1970, but not enrolled on the register maintained under this
Act, shall, on an application and on payment of the fee as provided in Sub-
section (3), be entitled to have his name entered in the register maintained
under this Act.]

15. Each State may have its own law about the registration of medical
practitioners. Section 23 (1) of the Central Act reads as follows:

23(1) The Centred Council shall cause to be maintained in the prescribed
manner, a register of practitioners in separate parts for each of the system of
Indian medicine to be known as the Centred Register of Indian Medicine which
shall contain the names of all persons who are for the time being enrolled, on
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any State Register of Indian Medicine and who possess any of the recognised
medical qualifications.

Section 24 of the Central Act provides that each State Board shall supply to the
Central Council three printed copies of State register of Indian medicines as soon
as may be after commencement of the Act and subsequently after 1st day of
April of each year. If we read these two section together it becomes clear that
the State Board provides the copy of the register of Indian Medicines to the
Central Council and names of those practitioners who are enrolled on the State
register and who also possess any of the recognised medical qualifications are to
be included in the Central Register. Section 25 of the Central Act reads as follows:

25. The Registrar of the Central council may on receipt of the report of
registration of a person in a State Register of Indian Medicine or on application
made in the prescribed manner by any person, enter his name in the Central
Register of Indian Medicine, provided that the Registrar is satisfied that the
person concerned is eligible under this Act for such registration.

From this it is clear that a person may be enrolled on the Central Register either
by making an application to the Central Council or on the basis of report of
registration and enrolment on the State Register but in either case the Registrar
of the Central Council has to be satisfied that the person concerned is eligible
under this Act for such registration. Section 17(1) provides that subject to other
provisions contained in the Act any medical qualification included in the Second,
Third or Fourth Schedule shall be sufficient qualifications for enrolment on any
State Register of the Indian Medicine. From these provisions of the Central Act, it
is clear that only a person holding recognised medical qualifications included on
the Second, Third and Fourth schedule is entitled to be enrolled on the Stale
Register. If he holds such qualification and is enrolled on the State Register, on
the basis of the report from the State Board his name can be enrolled on the
Central Register. A person may also opt to enroll himself directly to the Central
Council by making an application and if he holds recognised qualifications he may
be enrolled on the Central Register directly. In view of Section 17(2)(b) no
person other than one who possess recognised medical qualification and is
enrolled on the State Register or Central Register of Indian Medicines shall
practice Indian Medicines in any State. Section 29 provides that a person who is
enrolled on the Central Register shall be entitled to practice in any part of India.
If these provisions are carefully seen, if a person is registered with the Slate
Register, he can practice in that State only but if he is enrolled with the State
Register and also holds recognised qualifications, he can be enrolled in the
Central Register and once he is enrolled on the Central Register he can practice
in any part of the Country. However it his name is not enrolled on the Central
Register he cannot practice in any part of the Country except the State in which
he is enrolled.

16. Section 17 (3A) of the Maharashtra Act also provides that a person who is
enrolled on the register maintained under the Central Act but not enrolled on the
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register maintained under the Maharashtra Act. shall on application and on
payment of fee prescribed under Sub-section (3) shall be entitled to have his
name entered in the register maintained under the Maharashtra Act and thus, it
would give him the Status of the registered medical practitioners within the Slate
of Maharashtra. In view of this, the petitioners who are enrolled with other
States like Bihar. Madhya Pradesh. Andhra Pradesh and Rajasthan etc. may be
entitled to practice in those slates but merely on the basis of enrolment in those
Slates or any one of them, they cannot claim a right to practice in the State of
Maharashtra. However, if they want to practice in Maharashtra either they will
have to register with the Central Register or with the State Register maintained
under the Maharashtra Act. It is difficult to accept that merely because the
States in which they are enrolled have allowed them to vote, they should also be
deemed to have been registered with the Central Register. It is possible and it
appears that even though the petitioners do not hold recognised medical
qualifications as per the Central Act, they are enrolled in Bihar, Madhya Pradesh
or Andhra Pradesh. In fact when they do not hold recognised qualifications, the
Central Council can refuse to enter their names in the Central Register in spite of
their names have been sent by the respective States. If the petitioners feel that
they are in fact entitled to be enrolled , they can apply either to the Central
Council or State Council of Maharashtra and if they are registered they may be
allowed to practice but as long as they do not hold recognised medical
qualifications and they are not enrolled either on the State Register of
Maharashtra or on the Central Register, they cannot legally claim any right to
practice at least in the State of Maharashtra.

17. On behalf of the petitioners it is contended that though the provisions of
Section 17 and 18 and 33 were amended by the Maharashtra Amendment Act
1979 the effect to these amendments was given from 1st October, 1976. Thus
the retrospective effect was given to those amendments and vested rights of the
certain medical practitioners were withdrawn. According to them for this reasons,
the amendments are bad in law and unconstitutional. There is no substance in
these contentions. In fact Section 17 and Chapter IV consisting of Section 23 to
31 of the Central Act come into force, from 1-10-1976 and therefore, it was
necessary for the State of Maharashtra to make suitable amendments in the
Maharashtra Act to avoid any inconsistency or repugnancy with the Central Act.
In Virender Singh Hooda and Others Vs. State of Haryana and Another, . it was
held that the Legislative power to make law with retrospective effect is well
recognised. In para 34, Their Lordships observed as follows:

34. Every sovereign legislature possesses the right to make retrospective
legislation. The power to make laws includes power to give it retrospective effect.
Craies on Statute Law (7th Edition) at P. 387 defines retrospective statutes in the
following words;

A statute is to be deemed to be retrospective, which takes away or impairs any
vested right acquired under existing laws or creates a new obligation, or imposes
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a new duty, or attaches a new disability in respect to transactions or
consideration already past.

After reference to certain authorities in paragraph 35 Their Lordships referred to
Craies of Statute Law (7th Edition) at page 396 wherein the Author observed as
under:

P. 396 If a statute is passed for the purpose of protecting the public against some
evil or abuse, it may be allowed to operate retrospectively, although by such
operation it will deprive some person or persons of a vested right.

Taking into consideration this position, Their Lordships held that the public
interest at large is one of the relevant consideration in determining the
constitutional authority for retrospective legislation. The provisions of medical
facilities by qualified medical practitioners is certainly in the larger interest of the
society and therefore, if the State Government made amendments with
retrospective effect to bring its law in consonance and conformity with the
Central Act, it is difficult to find any fault with the same.

18. It may be noted that even while making the amendment, the State
Government tried to protect the interests of the medical practitioners, practising
prior to 1st October, 1976. At the cost of repetition Section 17(3) of the Central
Act may be reproduced again:

17(3) Nothing contained in Sub-section (2) shall affect,--

(@) the right of a practitioner of Indian medicine enrolled on a State Register of
Indian Medicine to practice Indian medicine in any State merely on the ground
that, on the commencement of this Act, he does not possess a recognised
medical qualification;

(b) the privileges (including the right to practice any system of medicine)
conferred by or under any law relating to registration of practitioners of Indian
medicine for the time being in force in any State on a practitioner of Indian
medicine enrolled on a State Register of Indian Medicine;

(c) the right of a person to practice Indian medicine in a State in which, on the
commencement of this Act, a State Register of Indian Medicine is not maintained
if on such commencement, he has been practising Indian medicine for not less
than five years.

(d) the rights conferred by or under the Indian Medical Council Act 1956 (102 of
1956) including the right to practice medicine as defined in Clause (f) of Section
2 of the Said Act, on persons possessing any qualifications included in the
Schedules to the said Act.

In view of the protection given by Section 17(3) of the Central Act to the
practitioners enrolled on the State Register, or practicing in any State for 5 years
the State Act was also suitably amended and in Section 17(2) of the Maharashtra
Act it was provided that the names of practitioners whose names were included
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in part II of the Register immediately before 1st October, 1976 would be
contained in part II of the register, which was to be in three parts. Not only this,
the persons who were enlisted as practitioners on or before 30th September,
1976 were also included in part II of the Register and they are deemed to have
become registered practitioners u/s 18 of the State Act. Thus, even though,
certain medical practitioners who were having qualifications as per the State Act
and were registered under the State Act before 1-10-1976 but were not having
sufficient qualifications as per Central Act, were deemed to have been registered
u/s 17(2) of the State Act and those, who were not having any qualifications but
were enlisted practitioners, were also provided protection u/s 18 of the State Act
by way of amendment. Thus, there should be no grievance for the medical
practitioner who was registered or enlisted under the State Act before 1-10-1976
because their rights of practice were not taken away, by the amendment. Those
who were not registered or enlisted before 1-10-1976 nor hold recognised
qualifications, cannot make any grievance and incidentally none of the present
petitioners has come with the plea that he was registered or enlisted as a
medical practitioner in Maharashtra after 1-10-1976 but before the amendment
of 1979.

19. With reference to these aspects it would be useful to quote para 43 from
case Dr. Mukhtiar Chand and Others Vs. The State of Punjab and Others, :

43. It will be appropriate to notice that the 1970 Act also maintains a similar
distinction between a State Register of Indian Medicine and the Central Register
of Indian Medicine. Whereas the State Register of Indian Medicine is maintained
under any law for the time being in force in any State regulating the registration
of practitioners of Indian Medicine, the Central Register of Indian Medicine has to
be maintained by the Central Council u/s 23 of that Act. For a person to be
registered in the Central Register, Section 25 enjoins that the Registrar should be
satisfied that the person concerned was eligible under the Act for such
registration. Keeping this position in mind, if we read Section 17(3)(b), it
becomes clear that the privileges which include the right to practise any system
of medicine conferred by or under any law relating to registration of practitioners
of Indian Medicine for the time being in force in any State on a practitioner of
Indian medicine enrolled on a State Register of Indian Medicine, are not affected
by the prohibition contained in Sub-section (2) of Section 17.

20. On behalf of the petitioners it was argued that by prohibiting the medical
practitioners registered with other States from practicing in the State of
Maharashtra, the Maharashtra State has practically tried to nullify the registration
in the other State and these amendments amount to extra territorial legislation.
There is no substance in this contention. The Maharashtra Legislation has not
made any law which would be applicable in the territory of the other States. It
has made law only to regulate the practice of medical practitioners within the
State of Maharashtra and the Maharashtra Legislation is in conformity with the
Central Act. The Maharashtra Act or Amendment Act do not take away rights of
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such petitioners from practicing in the respective States where they are
registered.

21. It may be noted that according to some of the petitioners, they were being
harassed by the police and were threatened to be prosecuted. According to
them, some of the petitioners having diplomas and degrees from other States
had registered themselves either with Maharashtra State Council of Indian
Medicines or with Medical Council of other States. Therefore, earlier they had
filed some Writ Petitions. The Writ Petition No. 2915/2001 came to be disposed
off by order dated 26-6-2001 passed by the Division Bench of this Court,
presided over by the then Hon'ble Chief Justice B. P. Singh. The Court had
directed as follows:

We direct the petitioner to make such a representation within a period of four
weeks from today, where after the competent authority of Respondent No. 1 will
take decision in the matter, having regard to the provision of Section 37 of the
Act. Till such representation is not disposed of, no action shall be initiated under
the Act, against the petitioner, and thereafter any action may be taken in
accordance with the finding recorded by the competent authority.

It is contended that in spite of that, unnecessarily enquiries were continued by
the CID and other authorities. In fact that was the order in the writ petition
wherein petitioner claimed to be covered by Section 37.

22. In affidavit-in-reply filed by Police Inspector, Rajan Balkrishna Katdare, it is
clarified that during the Winter Session of Maharasthra Legislative Assembly, in
the year 2000, there was discussion about the registration of medical
practitioners on the basis of fake and forged degrees and diplomas or by
deviating from the established procedure. As promised on the floor of the House,
Government of Maharashtra constituted a High Powered Committee to probe into
these allegations. The Committee verified certain records. Certain degrees and
diplomas were referred to the Universities and Institutions from which they were
allegedly issued. After enquiry, it was found that a large number of Ayurvedic
Medical Practitioners, who had got themselves registered or had sought
registration with Maharashtra Council of Indian Medicines, had produced false,
fake and forged degrees and diplomas. Some of them had also produced false
certificates about the registration outside the State of Maharashtra. Large
number of persons were also arrested for such illegal acts.

23. We have already clarified that only the persons having requisite qualifications
can be allowed to practice and it is necessary that they should get themselves
registered with Maharashtra Council of Indian Medicines, which is naturally
expected to follow the proper procedure and verification before granting
registration. If such persons get themselves registered with Central Council of
Indian Medicines, they will also be entitled to practice in Maharashtra, because
by getting registered with Central Council of Indian Medicines they also get a
right to be registered with the State Council of Indian Medicines. Therefore, we
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do not see any force in the contention that some of the petitioners are being
unnecessarily and arbitrarily harassed. Further, in the W. P. 2915/2001, this
Court had given protection to the Medical Practitioners for a limited period, so
that they could continue their practice till verification of their claims. But that
order does not provide protection if the documents are found to be fake or bogus.

24. On behalf of the petitioners who admittedly do not possess any recognised
medical qualifications but who were practicing in the Rural area by virtue of
provisions of Section 37 have made a grievance that they are being harassed by
the State Government and now by the Amendment Act, 2005, Section 37 itself is
deleted and thus, their vested rights are taken away. Section 37, as it stood prior
to the amendment, reads as follows:

Section 37-Notwithstanding anything contained in this Chapter, a person may
practise medicine in any rural area.--

37(i) If he has commenced practice in any village in the said area prior to a date
on which a practitioner registered under the Bombay Medical Act, 1912, or under
the Bombay Medical Practitioners" Act, 1938 (or any law corresponding thereto)
or under the Bombay Homeopathic Act, 1951 (or other law in relation to the
qualifications and registration of Homoeopathic or Biochemic Practitioners for the
time being in force, has commenced, and is in regular practice of medicine in
that village, and

(i) So long as he continues to practice in that village as his principal place of
practice .

It is true that in far off treble or rural areas where no sufficient medical facilities
was available u/s 37, the person who had some experience in medical practice
was allowed to practice in the villages provided before they commence the
practice in the particular village, there was no registered medical practitioner
under the Bombay Medical Act, 1952, the Bombay Medical Practitioners Act,
1938 or the Bombay Homeopathic Act, 1951. It is contended that by deleting this
section from the Act, not only these petitioners are deprived of their right of
practice and earning of livelihood, but large number of villagers are also deprived
of medical facilities in such villages and therefore, the Amendment Act, 2005 is
ultravires and bad in law. We do not find any substance in this contention also.
According to the State, it has become necessary to delete this section because it
was being misused by the quacks and it is also inconsistent with the specific
provisions of Section 17 of the Central Act. Because of the inconsistency, the
Maharashtra Act was repugnhant to the Central Legislation to that extent.
Therefore, Section 37 itself was bad in law and unconstitutional. It is also
contended that it is a matter of policy decision of the State Government and this
Court cannot hold the amendment as invalid merely because the rights of certain
unqualified persons to practice are taken away. Reliance in this regard is placed
on the Delhi Pradesh Registered Medical Practitioners Vs. Delhi Admn. Director of
Health Services and Others, . In para 6, Supreme Court observed as follows:
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We may indicate here that it has been submitted by Mr. Mehta and also by Ms
Sona Khan appearing in the appeal arising out of SLP No. 6167 of 1993 that
proper consideration had not been given to the standard of education imparted
by the said Hindi Sahitya Sammelan, Prayag and expertise acquired by the
holders of the aforesaid degrees awarded by the said institution. In any event,
when proper medical facilities have not been made available to a large number of
poorer sections of the society, the ban imposed on the practitioners like the writ
petitioners rendering useful service to the needy and poor people was wholly
unjustified. It is not necessary for this Court to consider such submissions
because the same remains in the realm of policy decision of other constitutional
functionaries. We may also indicate here that what constitutes proper education
and requisite expertise for a practitioner in Indian Medicine, must be left to the
proper authority having requisite knowledge in the subject.

25. It is further contended on behalf of the petitioners that in spite of deleting
Section 37, the State Government has retained the power to exempt any class of
persons or area from the application of Section 33 which prohibits medical
practice by a person not registered by not deleting proviso to Section 33(1). It is
contended that this is arbitrary and discriminatory. Section 33 prohibits medical
practice by the persons who are not registered under the Maharashtra Act or
under Bombay Homeopathic and Biochemic Practitioners Act or under Indian
Medical Council Act, 1956. However, under the proviso to Sub-section (1) the
State Government may by notification in the Official Gazette direct that subject
to such conditions as it may deem fit to impose and the payment of such fees as
may be prescribed by rules, the provisions of this section shall not apply to any
class of persons, or to area, as may be specified in such notification. There may
be contingencies and circumstances when the Government may be required to
invoke such power for the welfare of the people of the particular area. Merely
because such powers are reserved by the State Government it cannot be said
that it has acted arbitrarily or made any discrimination. Naturally when such
power would be invoked, the action of the State Government may be challenged,
if it is found that it was arbitrary or discriminatory. Merely because this power is
retained and Section 37 is deleted it cannot be held that the action of the State
is arbitrary or illegal.

26. The group of petitioners, who claim to hold degree/diploma in Electropathy/
Homeo Electropathy, has challenged the action of the Government for
prosecution or apprehended prosecution against them. At the outset it may be
stated that Section 2, Sub-section (2) of the Maharashtra Act, reads as follows:

(2) For the purpose of Chapter VI, a person shall be deemed to practise any
system of medicine who holds himself out as being able to diagnose, treat,
operate or prescribe medicine or other remedy or to give medicine for any
ailment, disease, injury, pain deformity or physical condition or who, by any
advertisement, demonstration, exhibition or teaching offers or undertakes, by
any means or method whatsoever to diagnose, treat operate prescribe, medicine
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or other remedy or to give medicine for any ailment, disease, injury, pain,
deformity or physical condition." Provided that, a person who --

(i) mechanically fits or sells lenses, artificial eyes, limbs or other apparatus or
appliances; or

(ii) is engaged in the mechanical examination of eyes for the purpose of
constructing or adjusting spectacles, eye-glasses or lense; or

(iii) practice physic-therapy or electro-therapy or chiripody or naturopathy or
hydropathy or yogic healing, or

(iv) without personal gain furnishes medical treatment or does domestic
administration of family remedies; or

(v) being registered under the Dentists Act, 1948, limits his practice to the art of
dentistry; or

(vi) being a nurse, midwife or health visitor registered or enlisted under the
Bombay Nurses, Midwifes and Health Visitors Act, 1954, or any other
corresponding law for the time being in force in the State or a Dai attends on a
case of labour,

shall not be deemed to practise medicine.
Explanation.-In this sub-section-

(i) advertisement" includes any word, letter, notice, circular, picture illustration
model, sign, playcard, board or other document and any announcement made
orally or by any means of producing or transmitting light, sound smoke or other
audible or visible representation; and

(i) "physiotherapy" means treatment of any ailment, disease, injury, pain,
deformity or physical condition, by massage or other physical means, but does
not include bone setting.

From this, it is clear that a person shall be deemed to practice any system of
medicines who holds himself out as being able to diagonise, treat, operate or
prescribe medicine or other remedy to give medicine for any ailment, disease,
injury deformity or physical condition or who claims or indicates to diagnose,
treat, operate or prescribe medicines or other remedy etc. For all these purposes
unless a person is a registered medical practitioner, he shall not be allowed to
practice in view of Section 33 which is part of Chapter VI. However, under the
proviso to Sub-section (2) there is a category of the persons who shall not be
deemed to practice medicines and therefore, they are neither treated as medical
practitioners nor their practice as such is prohibited u/s 33. From the proviso
quoted above, it is clear that a person, who practices Physiotherapy or
Electropathy or chiripody or naturopathy or hydropathy or yogic healing shall not
be deemed to practice medicine. As long as the person who claims to hold
degrees or diplomas in Electrotherapy or Electropathy and he practices as such
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he cannot come within the purview of Section 33. However, if such person claim
to practice medicine for the purpose of diagnosis, treatment etc. he will come
within the definition of Medical Practitioner and will be required to be registered
u/s 33, failing which he is liable for prosecution by the State Government.

27. It may be noted that Section 25 of the Maharashtra Act, provides that a
registered medical practitioner shall use the full title as "Registered Medical
Practitioner" after his name for the purpose that the patients or the people at
large should know that he is a registered medical practitioner allowed to practice
medicines. He cannot adopt the abbreviation "RPM" which may indicate to be
some degree or diploma or a medical qualification. Section 36 of the Maharashtra
Act reads as follows:

Section 36 (1) No person shall add to his name any title, description, letters of
abbreviations which imply that he holds a degree, diploma, licence or certificate
or any other like award as his qualification to practise any system of medicine
unless;

(@) he actually holds such degree, diploma, licence or certificate or any other like
award; and

(b) such degree, diploma, licence or certificate or any other like award --

(i) is recognised by any law for the time being in force in India or in part thereof,
or

(ii) has been conferred, granted or issued by a body or institution referred to in
Sub-section (1) of Section 35, or

(iii) has been recognised by the Medical Council of India, or
(iv) has been recognised by the Central Council of Indian Medicine.

(2) Any person, who contravenes the provisions of Sub-section (1) shall, on
conviction, be punished with rigorous imprisonment for a term which shall not be
less than one thousand rupees but which may extend to five thousand rupees;
and when the contravention is continuing one, with further fine which may
extend to two hundred rupees for every day during which such contravention
continues after conviction for the first such contravention.

From this it is clear that nobody is allowed to use any title, description, letters or
abbreviations which would indicate that he holds a degree or diploma, licence or
certificate as his qualifications to practice any system of medicines unless he
holds such degree, diploma, licence, certificate or award which is recognised by
law or has been conferred, granted or issued by body or institution like
University, Council or Authority or Board of examiners under this Act, or Medical
Council of India or Central Council of Indian medicines. Naturally, the
Electropath, who claims to hold degree or diploma in Electropathy given by some
institution is not supposed to be medical practitioners and therefore, he cannot
use any word like Doctor, Vaidya, Hakim, RMP etc. which may mislead the people
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to take him as medical practitioner. When he contravenes Section 36, he may
come in trouble and u/s 36(2) he may be prosecuted and punished. Similarly
when they are not the medical practitioners and they start medical practice in
spite of the provisions of Section 33, they may be prosecuted and punished u/s
32(2). It may be noted that Writ Petition No. 938/1992 was filed on behalf of the
persons who did not hold any medical qualification or were not registered
medical practitioners, challenging the threat to prosecute them. The said petition
came to be dismissed by a Division Bench of this Court by the order dated 25th
March, 1992 making the following observations.

Mr. Morje desperately submitted that in case the petitioner is not permitted to
practice and is prosecuted for practising medicine without authority then that
would take away the source of livelihood of the petitioner and consequently the
fundamental rights under Article 21 would stand violated. The submission is only
required to be stated to be rejected. It is not open for the petitioner to destroy
the health of poor citizens in rural Maharashtra by resort to the fundamental
rights under Article 21 of the Constitution. In case such an argument is accepted
then it would make mockery of the fundamental rights. In our judgment the
petitioner has no case whatsoever and we decline to entertain the petition under
Article 226 of the Constitution of India.

28. It appears that some of the petitioners claimed to hold degree or diploma in
Homeo-Electropathy which indicates that besides the Electropathy, they also
claim to have training in Homeopathy and thereby they claim to have a right to
prescribe or dispense medicines. Once they claim that they can diagonise, or
treat or prescribe medicine, they can come within the definition of medical
practice which necessarily requires registration. Such practice without
registration is prohibited and punishable u/s 33. As such persons do not hold
recognised medical qualification under the Central Act, they are also not entitled
to be registered as medical practitioners. As long as their practice is limited to
the exception covered under the proviso to Sub-section (2) of Section 2 of the
State Act, and they do not use any title, abbreviation etc. which would indicate
that they are medical practitioners, they need not have any apprehension of
prosecution. However, once they claim to medical practitioners or pose
themselves to be medical practitioners and mislead the people, they will be liable
to be prosecuted and punished as per law. In view of this, we find that they do
not require any protection from this Court. Only a clarification about their status
will be sufficient.

29. It is a general argument on behalf of all the petitioners by putting
unreasonable restrictions etc. on their practice their fundamental rights under
Article 19(1) (g) of the Constitution to practice any profession is violated. This
argument has no force in view of Article 19 Clause (6) which clearly provides that
in the interest of general public reasonable restrictions on the exercise of the
right under Article 19(1)(g) may be imposed and particularly nothing shall
prevent the State from making any law relating to the professionals or technical
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gualifications necessary for practicing any profession or carrying on any
occupation, trade or business. Prescribing necessary qualification for medical
practice is necessary in the interest of general public. At the same time
registration of medical practitioners is also necessary to stop or prevent illegal
practice and to save the public at large from quacks or unqualified persons, who
was cause danger to their lives. Therefore the restrictions imposed by the Central
Act as well as State Act are justified and are protected under Article 19(6) of the
Constitution. Having carefully considered the relevant provisions in the Central
Act as well as Maharashtra Act, we do not find any of the provisions suffering
from any illegality, repugnancy or violation of any constitutional provisions.

30. It is also argued that in a group of petition being Writ Petition No. 2300/2001
Vaidya Baliram Parshuram Thakur v. State of Maharashtra and Ors. by an order
dated 23-7-2001 this Court had directed that the certificates, documents of the
petitioners be examined to find out whether they are genuine or not and merely
on the basis of suspicion should not be stopped from practicing. It is pointed out
by the State that many of the petitioners did not turn up with necessary
documents and in some cases the documents were found to be fake. Any way,
that direction does not provide the permanent protection to the petitioner from
practicing without holding necessary qualifications and/or without necessary
registration under the law.

31. For the aforesaid reasons, we find no merit in the present petitions.
Therefore, all the petitions stand dismissed. However, it is made clear that as far
as the petitioners, who claim to hold degree or diploma in Electropathy or Homeo-
Electropathy, may practice in Electropathy or Electrotherapy without registration
as medical practitioners in view of proviso to Sub-section (2) Section 2 of the
Maharashtra Medical Practitioners Act. At the same time it is also made clear that
they will not be entitled to practice as or claim to be medical practitioners,
doctors etc. nor they are entitled to use any title, like Dr. or any abbreviations
prefixing or suffixing their names which may indicate that they are Doctors or
Medical Practitioners. If they violate the provisions of law, necessary action
including prosecution may follow as per the provisions of Maharashtra Medical
Practitioners Act, 1961.

32. Rule discharged accordingly.

33. Oral application has been submitted by Mr. Apte the learned Counsel for
some of the petitioners for continuing the stay granted by this Court earlier. This
has been opposed by Mrs. Thakur, the learned AGP. Having regards to the
reasoning set out by us and the law laid down by the Apex Court, we do not
deem it appropriate to entertain this request for continuing the stay and more
particularly in the larger interest of the society and, therefore, the oral
application is rejected.
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