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Judgement

John Edge, Kt., C.J. and Aikman, J.—This was a suit for possession, and the
plaintiff claimed by right of inheritance to her father. Her father died on the 18th
of October 1879, and on the 21st of September 1891 the plaintiff presented an
application, u/s 403 of the Code of Civil Procedure, for permission to sue as a
pauper. On the 21st of November 1891 the Court made an order, u/s 409 of the
same Code, refusing the plaintiff''s application to sue as a pauper. The same
Court gave the plaintiff one week within which to pay into Court the full stamps
for a non-pauper''s suit. Neither the CPC nor the Court-Fees Act seems to have
authorized that latter order of the Court below giving a week''s time. The order
could not have been made u/s 28 of the Court-Fees Act, inasmuch as the
application to sue as a pauper was sufficiently stamped and there was no
insufficiently stamped document before the Court on that application. On the
28th of November 1891 the plaintiff filed in Court the stamps necessary for a
non-pauper''s suit. The Subordinate Judge dismissed the suit on ground of
limitation. He was of opinion that the suit could not be considered as instituted
until the necessary stamps required by the Court-Fees Act had been filed along
with the plaint. He also found that twelve years prior to the payment of those
stamps into Court adverse possession had been taken, and consequently twelve
years'' limitation had expired before the 28th of November 1891. Pandit Baldeo
Ram, on the question of the construction of Act No. XIV of 1882, has relied on
the decision of the Privy Council in Skinner v. Orde ILR 2 All. 241.
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2. The Subordinate Judge thought that that case did not apply, as in that case,
before any adverse order had been made on the application for leave to sue as a
pauper, the requisite stamp had been filed, whereas in the present case the
stamps requisite for a fully stamped suit had not been filed in Court until after
the order of refusal u/s 409 of the present CPC had been made.

3. It appears to us that the present CPC makes a distinction between what is to
happen in the case of an order being made u/s 409, refusing permission to the
applicant to sue as a pauper, and the case of an order dispaupering a person
already having permission to sue as a pauper. In the case of an order
dispaupering a plaintiff, the Court, u/s 412, must make an order on the plaintiff
to pay the court fees which would have been paid if he had not been permitted to
BUO as a pauper, and the presumption is that on payment of those court fees the
dispauperised plaintiff could continue his suit as of the date on which it was first
instituted. It is obvious from Section 413 that when an order of refusal u/s 409 is
made, the suit cannot be continued as of its original institution. When an order u/
s 409 is made there is a bar to any further application to sue as a pauper, but the
plaintiff, having first paid the costs, if any, incurred by Government in opposing
his application for leave be sue as a pauper, is allowed by that section the liberty
of instituting a suit in the ordinary manner in respect of such right as he may
have. That section satisfies us that under this Code, upon an order of refusal u/s
409, the proceedings instituted u/s 403 come to an end, and if the applicant for
leave to sue as a pauper wishes to proceed with the vindication of his rights, he
must sue in the ordinary course, and of course the date of the institution of that
suit would not be the date of the presentation of the application for leave to sue
as a pauper, but would be the date on which the suit was instituted. We are
bound to hold that this suit was instituted for the purposes of limitation on the
28th of November 1891, and not before.

4. The plaintiff had endeavoured to show that Makhan Lal and Ram Dyal did not
take possession of any kind, much less adverse possession, until Magh or Phagun
following the death of the plaintiff''s father in October 1879. Magh and Phagun
were respectively the January and February following the death. We must look to
what was the position of affairs when Jagan Nath died. Jagan Nath had been
carrying on an extensive business, he likewise, had a zamindari, and the kharif
rents would fall due in November and December, and it is not pretended on
behalf of the plaintiff that she, or anyone on her behalf, took possession on the
death of her father. At the time when her father died Ram Dyal was living with
him and Makhan Lal was living next door. In our opinion the probabilities are that
Ram Dyal and Makhan Lal immediately on the death of Jagan Nath took
possession of his mercantile business and entered into occupation of his lands,
shops and zamindari. One of the witnesses relied on by the plaintiff says that
Makhan Lal and Ram Dyal took possession of the houses and shops immediately
on the death of Jagan Nath.

5. We think the circumstances make it probable that they did take possession,
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and the evidence on the part of the defendants that possession was so taken is
more reliable than the evidence on behalf of the plaintiff.

6. We hold the suit time-barred at the time when it was instituted and we
dismiss this appeal with costs.
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