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Judgement

P.K. Misra, J.—This writ application is directed against an order passed by the
executing Court as confirmed by the revisional Court. There is no dispute that
there is a decree for permanent injunction in favour of opposite party No. 1. An
application was filed under Order 21, Rule 32, CPC (in short, the "C.P.C.") before
the executing Court stating that the present petitioners had violated the decree
of permanent injunction. The executing Court after finding the present
petitioners guilty of the alleged violation directed that the petitioners shall be
detained in civil prison for a period of one month and their property shall remain
attached for a period of six months. In revision, the said order having been
confirmed, the present writ application has been filed.

2. Learned counsel for the petitioners first contended that adequate opportunity
of hearing has not been afforded by the executing Court to the present
petitioners to adduce evidence and as such the matter may be remanded.
Learned counsel for opposite party No. 1, however, stated that the present
petitioners had appeared before the executing Court and, therefore, it cannot be
said that adequate opportunity had not been afforded. After going through the
L.C.R., I am not in a position to come to the conclusion that-adequate

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/natabar-parida-and-another-… Page 1 of 3



opportunity had not been given and as such, there is no necessity for remanding
the matter.

3. Learned counsel for the petitioners then submitted that even assuming that
there had been violation, the penalty imposed appears to be grossly
disproportionate. The allegation in the petition indicated that the present
petitioners had taken away few coconuts which had fallen down on the ground
while opposite party No. 1 was plucking coconuts from the tree. It is also found
that the present petitioners did not allow the opposite party No. 1 to repair the
fence. Having regard to the nature of allegations and the nature of violation, the
direction regarding civil imprisonment for a period of one month of the
petitioners who are husband and wife and aged about 72 and 61 years
respectively appears to be grossly disproportionate.

4. Order 21, Rule 32, C.P.C. provides :

"Rule 32. Decree for specific performance for restitution of conjugal rights or for
an injunction -

(1) Where the party against whom a decree for specific performance of a
contract, or for restitution of conjugal rights or for an injunction, has been
passed, has had an opportunity of obeying the decree and has wilfully failed to
obey it, the decree may be enforced in the case of a decree for restitution of
conjugal rights by the attachment of his property or, in the case of a decree for
the specific performance of a contract or for an injunction by his detention in the
civil prison, or by the attachment of his property, or by both.

(2) Where the party against whom a decree for specific performance or for an
injunction has been passed is a corporation, the decree may be enforced by the
attachment of the property of the corporation or, with the leave of the Court, by
the detention in the civil prison of the directors or other principal officers thereof,
or by both attachment and detention.

(3) Where any attachment under Sub-rule (1) or Sub-rule (2) has remained in
force for six months, if the judgment-debtor has not obeyed the decree and the
decree-holder has applied to have the attached property sold, such property may
be sold: and out of the proceeds the Court may award to the decree-holder such
compensation as it thinks fit, and shall pay the balance (if any) to the judgment-
debtor on his application.

(4) Where the judgment-debtor has obeyed the decree and paid all costs of
executing the same which he is bound to pay, or where, at the end of six months
from the date of the attachment, no application to have the property sold has
been made, or if made has been refused, the attachment shall cease.

(5) Where a decree for the specific performance of a contract or for an injunction
has not been obeyed, the Court may, in lieu of or in addition to all or any of the
processes aforesaid, direct that the act required to be done may be done so far
as practicable by the decree-holder or some other person appointed by the
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Court, at the cost of the judgment-debtor, and upon the act being done the
expenses incurred may be ascertained in such manner as the Court may direct
and may be recovered as if they were included in the decree."

A perusal of Order 21, Rule 32, C.P.C. indicates that detention in civil prison and
attachment of property can be in the alternative or simultaneous. In other words,
in a given case, the executing Court is free to impose both the punishments
simultaneously. However, imposition of both the punishments shall always
depend upon the facts and circumstances of each case. Ordinarily, the Court in
the first instance should not direct for civil imprisonment unless the violation
appears to be very gross. Having regard to this aspect, I am inclined to quash
the direction of the executing Court, as confirmed in revision, so far as the
direction regarding civil imprisonment is concerned. It appears that the order of
attachment has been stayed. "Therefore, it is directed that the property of the
petitioners shall remain under attachment for a period of six months. It is made
clear that if there is any further violation, it would be open to opposite party No.
1 to file appropriate petition for taking action under Order 21, Rule 32, C.P.C.

5. Subject to the aforesaid observation and direction, the writ application is
disposed of. There is no order as to costs of the present petition in this Court.
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