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Judgement

Padmini Jesudurai, J.—The Insurance Company, against which the Motor
Accidents Claims Tribunal, had passed an award for Rs. 44,800 for the injury
sustained by the second respondent herein, has filed the present appeal
challenging its liability to pay the compensation.

2. Facts briefly are: On 5-3-1980, the second respondent was knocked down by
an auto-rickshaw TMZ 5785 belonging to the first respondent and insured with
the appellant. The vehicle was driven in a rash and negligent manner. The second
respondent sustained very serious injuries, which necessitated prolonged
treatment and finally left him with permanent disablement. He filed O.P. No. 233
of 1980 u/s 110-A of the Motor Vehicles Act (hereinafter referred as to the Act)
before the Motor Accident Claims Tribunal (Court of Small Causes), Madras
claiming a total compensation of Rs. 50,000.

3. The first respondent remained ex-parte.

4. The appellant resisted the claim contending that the accident was not due to
the rash and negligent driving of the auto-rickshaw, but was due to the
negligence of the second respondent himself. The appellant also disputed its
liability on the ground that there was breach of condition of the policy of
insurance, since the auto-rickshaw had no permit to ply in the City of Madras and
in violation of the terms of the permit was found plying in Madras.

5. Before the Tribunal, the second respondent examined himself as P.W.1 and
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examined the Medical Officer, who treated him as P.W.2 and the Inspector of
Police, who investigated into the case, as P.W.3, Exts.P-1 to P-18 were marked.
An assistant of the appellant was examined as R.W.1. Exts.R-1 to R-3 were
marked.

6. On the above material, the Tribunal found that the accident was due to the
rash and negligent driving of the auto-rickshaw and assessed the compensation
of Rs. 44,800. The Tribunal also held that there was no breach of the terms of
the policy of insurance and made the appellant liable to pay compensation.
Aggrieved with the latter finding, this appeal has been preferred.

7. Thiru B.S. Gnanadesikan, learned Counsel for the appellant contended that the
auto-rickshaw belonging to the first respondent, as per its permit could not ply in
the City of Madras and that in violation of the terms of the permit, the vehicle
was found plying in Madras and that in view of this violation of the terms of the
permit, there was also violation of the terms of the policy of insurance and as
such the appellant was exonerated from liability to indemnify, the claim. Learned
Counsel also contended that the appellant had called upon the first respondent to
produce the permit relating to the vehicle and the failure on the part of the first
respondent to produce the permit or even send any reply, would necessarily lead
to the inference that the permit for the vehicle did not include plying within the
limits of the City of Madras.

8. Thiru S. Gangaram Prasad, learned Counsel for the second respondent; in
particular contended that the burden was upon the appellant, the insurance
company, which sought to avail of the exclusion clause in the policy of insurance,
to prove that a breach of any of the terms of the policy of insurance had been
committed and in the instant case the appellant had not discharged that burden.
Secondly, learned Counsel contended that the appellant was liable under the
insurance policy.

9. The short question that arises for consideration is whether the violation of the
conditions in the permit relating to the geographical: limits within which the
vehicle could ply would entitle the insurance company to disclaim its liability
under the policy of insurance?

10. The insurance policy is essentially a contract between the insurer and the
insured, whereby the former in consideration of receiving monetary payment in
the form of premiums, undertakes to indemnify the latter in the event of certain
contingencies happening. Being an agreement between the two parties, the
policy of insurance is bound to contain several terms and conditions, subject to
which the respective parties contract to act. While the rights inter se the insurer
and the insured, would primarily be determined by the terms of the policy of
insurance, the rights of third parties created under the Act, are to be determined
with reference to the relevant provisions of the Act, subject to which the policy
should be. It would not be open either to the insured or the insurer, to take
shelter under any of the terms of the policy of insurance, except in the manner
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provided under the Act. The insurer only plays the role of one who has
undertaken to indemnify the claim on behalf of a tortfeasor. By himself, the
insurer has not placed in the proceedings instituted under the Act. It is only by
virtue of Section 96(2) of the Act that the insurer is entitled to notice through
court of the bringing of proceedings regarding these claims and to be made a
party to defend the action.

11. Since the question, to be decided in this case primarily depends upon the
interpretation of Section 96(2) of the Act, the same is extracted below:

(2) No sum shall be payable by an insurer under Sub-section (1) in respect of
any judgment unless before or after the commencement of the proceedings in
which the judgment is given the insurer had notice through the Court of the
bringing of the proceedings, or in respect of any judgment so long as execution
is stayed thereon pending an appeal; and an insurer to whom notice of the
bringing of any such proceeding is so given shall be entitled be made a party
there to and to defend the action on any of the following grounds, namely:

(@) that the policy was cancelled by mutual consent or by virtue of any provision
contained therein before the accident giving rise to the liability, and that either
the certificate of insurance was surrendered to the insurer or that the person to
whom the certificate was issued has made an affidavit stating that the certificate
has been lost or destroyed, or that either before or not later than fourteen days
after the happening of the accident the insurer has commenced proceedings for
cancellation of the certificates after compliance with the provisions of Section
105 : or

(b) that there has been a breach of a specified condition of the policy, being one
on the following conditions, namely:

(1) a condition excluding the use of the vehicle:

(a) for hire or reward, where the vehicle is on the date of the contract of
insurance, a vehicle not covered by a permit to ply for hire or reward, of

(b) for organized racing and speed testing, or

(c) for a purpose not allowed by the permit under which the vehicle is used,
where the vehicle is (a transport vehicle) or

(d) without side-car being attached, where the vehicle is a motor-cycle or

(ii) a condition excluding driving by a named person or persons or by any person
who is not duly licensed, or by any person who has been disqualified for holding
or obtaining a driving licence during the period of disqualification, or

(iii) a condition excluding the liability for injury caused or contribution to by
conditions of war, civil war, riot or civil commotion; or

(c) that the policy is void on the ground that it was obtained by the non-
disclosure of a material fact or by a representation of fact which was false in
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some material particular.

The above section lays down in clear terms that the insurer, who has been made
a party and who seeks to defend the action, can do so only on the grounds
specified in Section 96(2)(a)(b) or (c) of the Act. Whatever the defence the
Insurer chooses to take, should be strictly traceable to any one of these clauses.
The Supreme Court has pointed out British India Genl. Ins. Co. v. Captain Itbar
Singh and Ors. 1958 A.C.]. 65 (SC).

(2) Apart from the statute, an insurer has no right to be made a party to the
action by the injured person against the insured causing the injury. Sub-
section(2) of Section 96 however gives him the right to be made party to the suit
and to defend it. The right therefore is created by statute and its content
necessarily depends on the provisions of the statute. Sub-Section(2) clearly
provides that an insurer, made a defendant to the action is not entitled to take
any defence which is not specified in it. When the grounds of defence have been
specified, they cannot be added to. The only manner of avoiding liability provided
for in Sub-section(2) is through the defences therein mentioned.

12. An analysis of the defences open to the insurance company indicates that
Clause(a) deals with cancellation of a policy by mutual consent or by virtue of
any provisions contained in the policy of insurance before the accident had taken
place. Clause(c) deals with a contingency where the policy had been obtained by
non-disclosure of material fact or by representation of a fact, which was false in
some material particular thereby rendering the policy itself void. Barring these
two clauses, we have Clause(b) which deals with a defence on the ground of
breach of a specified condition of the policy. Here again, it is not the breach of
each and every condition of the policy, the insured and the insurer had embodied
in the policy that would provide the insurance company a defence to disclaim its
liability. Clause(b) makes it clear that the condition, which, according to the
insurance company, has been violated, should be one that is mentioned in the
clause itself. The first category of such a condition deals with the use of the
vehicle, the second regarding the person who was driving the vehicle at the time
of the accident and the third, exclusion of liability in times of war, riot etc.
Unless, therefore, the insurer established that the breach of the condition of the
policy that he complains of comes within any one of the sub-clauses mentioned
in Clause (b), the insurer cannot succeed, since the breach of any of the terms of
the policy not mentioned in Clause (b) would not be a defence to the insurer. It is
significant that even violation of any of the provision of the Act, violation of any
of the rules framed under the Act, or violation of any of the terms of the permit
under the Act, cannot be a defence, except when it falls within the ambit of Sub-
Clauses (i)(ii) and (iii) of Section 96(2)(b) of the Act.

13. Section 96(2) of the Act has been so interpreted by several High Courts.
Useful reference could be made to some of the decisions. The High Court of
Gujarat in Bomanji Rustomji Ginwala Vs. Ibrahim Vali Master and Others, was
called upon to decide a similar question, whether the insurer could disclaim
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liability on the ground that the insured had violated some of the rules framed
under the Motor Vehicles Act. A tractor, with a troller and with a cultivator about
71/2 feet long, attached at the back of the tractor with a pointed hook attached
to the tractor, was being driven in a rash and negligent manner in the middle of
the tar road, resulting in an accident, in which a car coming from the opposite
direction suffered extensive damage. In a claim for damages by the owner of the
car and insurer of the tractor pleaded that its liability under the policy of
insurance was exonerated, since the driver of the tractor had committed
breaches of certain rules under the Motor Vehicles Act, while driving the insured
vehicle. Rule 264(2) of the Rules enjoined the driver, as far as possible to drive
on the side strip of the metalled rod. Rule 266 dealing with projection of loads,
had also been violated. Negativing the contention of insurer, the Court held that
the mere fact that while driving the tractor, the driver of the insured vehicle had
committed breaches of the stipulated rules the same could not give a valid
defence to the insurer to escape its liability qua third parties, as admittedly none
of the breaches of the statutory rules, was covered by the conditions expressly
mentioned in Section 96(2) of the Act.

14. A bench of the Bombay High Court in Raghunath Eknath Hivale Vs. Shardabai
Karbhari Kale and others, took the same view. A truck permitted to ply for hire
for carrying goods and permitted by the Bombay Motor Vehicles Rules to carry
seven persons as passengers, in violation of the above rule carried 700 baskets
of tomatoes along with 15 or 16 owners thereof. Due to rash and negligent
driving, the truck turned turtle and killed two pedestrians .The insurer of the
truck sought to get himself exonerated on the ground that the driver of the truck
had violated Rule 18 of the Bombay Motor Vehicle Rules, which permitted only
carrying seven passengers in the truck and since the truck was being run in
breach of the permit issued to it to ply it as a goods vehicle, the owner of the
vehicle had committed a breach of the contract of insurance since the condition
on which the insurance policy was issued had prohibited the use of the truck for
a purpose other than for carrying the goods. The High Court of Bombay repelled
the contention of the insurer holding, that the insurer could avoid its liability only
if the conditions specified in Section 96(2) are satisfied and that as far as the
third party risks are concerned, the liability being statutory, it cannot be over-
ridden by the terms of the contract of insurance between the parties.

15. A Bench of the High Court of Karnataka in The Madras Motor and General
Insurance Co. Ltd. and Another Vs. Nanjamma and Others, also repelled a similar
plea of the insurer of the offending car, which had carried seven passengers,
contrary to the terms of the permit issued under the Motor Vehicles Act, which
permitted carrying only five persons. Though there was breach of the terms of
the permit regarding the maximum number of passengers which could be
carried, since the car had not been used for different purpose, Section 96(2)(b)
(i) had not been attracted.

16. More recently, the High Court, of Himachala Pradesh in Oriental Insurance
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Company Ltd., Palampur Vs. Bishan Dass and Others, held that where the vehicle
in question was permitted to ply only on a particular route and in violation of that
term of the permit, the vehicle was found plying in a different route wherein the
accident had occurred, this violation of the terms of the permit did not attract
Section 96(2)(c) of the Act. This condition of the permit, could not be said to be
a breach of the condition relating to the purpose for which the permit was issued.

17. It is, therefore, clear that an insurer is not entitled to take a defence, which
is not specified in Section 96(2) of the Act. These provisions have to be
construed strictly. As stated earlier, it is not the breach of any conditions of the
policy of insurance, that would provide the insurer a defence u/s 96(2) of the
Act. The policy of insurance may permit the insurer to avoid its liability under
various circumstances. However, as against the liability of the insurer to third
parties, the terms the policy of insurance are subject to the provisions of Section
96(2) of the Act. If there is a breach the contract on the part of the insured the
insure could proceed against the insured, but as far as the third party risks are
concerned, the liability having been created by the statute, cannot be over-
ridden by the terms of the contract of insurance between the parties. Section
96(2) of the Act, does not include violation of the terms of the permit relating to
plying in certain geographical areas. Hence, the plea that the auto rickshaw was
found plying in the city of Madras contrary to its permit, even if established
factually, cannot be a ground since the same does not fall within the ambit of
Section 96(2) of the Act. It is not, therefore, open to the appellant to plead that
the auto-rickshaw was found plying in the City of Madras, in contravention of a
condition in its permit restricting the geographical area wherein the vehicle could
be plied.

18. In the result, the appeal fails and is dismissed. No costs.
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