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Judgement

P. Jyothimani, J.—The defendant in the court below is the appellant in this First
Appeal. The first respondent herein who died during the pendancy of the appeal
and his legal representatives have been brought on record as respondents 2 to 4,
has filed the suit in O.S.No. 338 of 1986 against the appellant herein for recovery
of an amount of Rs. 31,750/- along with cost and interest at the rate of 9% per
annum on the basis of a promissory note stated to have been executed by the
defendant on 21.07.1983 having borrowed an amount of Rs. 25,000/- from the
plaintiff, promising to repay the amount on demand with interest at one rupee
per hundred per month. Since no amount has been paid either towards the
principle or interest, he has issued a legal notice on 15.07.1986 and in spite of it
the defendant has failed to pay and therefore, the suit was filed.

2. The defense of the defendant as it is seen in the written statement is that the
plaintiff and one Chidambara Padayachi, Natesa Padayachi and late Anantha
Padayachi were the sons of Mukka Padayachi. Anantha Padayachi has left his son
Mathavan and all of them have constituted a joint family carrying on money
lending business. One of the brothers of the plaintiff, namely, Natesa Padayachi
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has filed a suit against the defendant and his sons in O.S.No. 414 of 1985, on
the basis of a mortgage deed executed in his favour. According to the defendant,
the suit promissory note was executed as a renewal of earlier one towards
interest under the said mortgage, subject matter of suit in O.S.No. 415 of 1985
on the file of the Sub Court, Salem. Therefore, according to the defendant, the
suit promissory note including other promissory notes were given to the plaintiff
Chidambaram Padayachi and another. According to the defendant he has not
received any amount as a consideration under the suit promissory note.

3. That apart it , is also the defense that the interest claimed is usurious. The
Trial Court has framed the issues as to whether the suit promissory note is
supported by any consideration and also as to whether the interest claimed is
usurious. The plaintiff was examined as P.W.1 and on the defendant''s side apart
from the defendant who was examined as D.W.1, there was another witness
examined as D.W.2 to support the defense of the defendant. The suit promissory
note was marked as Ex.A.1 apart from the legal notice issued and
acknowledgement received by the defendant marked as Ex.A.2 and A.3. On the
side of the defendant the mortgage deed executed by defendant and others in
favour of Natesa Padayachi dated 16.05.1968 marked as Ex.B.1 and the plaint
and written statement filed in O.S.No. 414 of 1985 and 827 of 1986 were.
marked as Ex.B.2 to B.7 apart from another document Ex.B.8 which a returned
cover. The defendant''s side has also filed another Ex.B.9 dated 24.06.1985
which is a copy of the partition deed executed in the plaintiff''s family. The
learned Trial Judge on appreciation of evidence and considering the documents
and having come to the conclusion that the defendant has not proved that Ex.A.1
promissory note was not supported by consideration and also stating that the
interest claimed at the rate of 9% is not usurious, has decreed the suit as prayed
for. It was as against the judgement; and decree of the Trial Court the defendant
has filed the present appeal.

4. The learned Counsel for the appellant Mr. Murugamanickam, would contend
that as per Ex.B.9 dated 24.06.1985 there was a partition in the plaintiff''s family
who have been carrying on money lending business and the said document
specifically states that even after partition the money lending business shall
continue. The suit promissory note was executed on 21.07.1983 before the
partition and by virtue of the continuation of their money lending business as per
Ex.B.9, it is contended by the learned Counsel for the appellant that the plaintiff
is deemed to have continued the money lending business. That apart he would
submit that under Ex.B.1 which is a mortgage deed executed by the defendant
along with others in favour of Natesa Padayachi who is admittedly one of the
brothers of the plaintiff and in respect of that suits were filed the plaint and
written statement of which have been marked as Ex.B2 to B7 and it was in
respect of the interest amount due under the said mortgage document, the suit
promissory note came to be issued to Natesa Padayachi and that has been used
by the plaintiff for the purpose of recovery of money treating it as a promissory
note. Therefore, according to the learned Counsel for the appellant, the Trial
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Court has failed to consider the totality of the situation while granting decree in
favour of the plaintiff.

5. On the other hand, the learned Counsel for the respondents would submit that
Ex.B.1 mortgage deed itself is of the year 1968 while the suit promissory note
was executed 15 years thereafter namely, on 21.07.1983 and therefore, there is
absolutely no relationship between Ex.B.1 and Ex.A.1 at all. That apart it is also
his contention that the witnesses examined on the side of the defendant D.W.2
himself has admitted that he is the friend of the defendant and therefore, he has
been procured only for the purpose of making a false defense and in view of the
same, according to the learned Counsel for the respondents, the Trial Court
judgement is perfectly in order.

6. I have heard the learned Counsel for the appellant as well as the respondents
and perused the entire records.

7. In this appeal the point for determination is as to whether the judgement and
decree of the Trial Court in passing decree in favour of the plaintiff is wrong
which deserves to be interfered by this Court. At the out set it is clear that the
defendant has admitted the execution of the suit promissory note Ex.A.1. Even a
reading of the written statement filed by the defendant shows that the execution
of the suit promissory note is not denied. The categoric terms in this regard in
the written statement of the defendant are as follows:

This defendant has left three pronotes in favour of the plaintiff, Chidambara
Padayachi and another in favour of Natesa Padayachi, brother of the plaintiff and
the other one now stands in favour of Madhavan in renewal of the pronote, then
stood in favour of Bagiyam.

8. But the defense is that even though he has executed the suit promissory note,
he has not received any consideration for such execution and his version is that
the suit promissory note was handed over in respect of the amount due to the
plaintiff''s brother Natesa Padayachi under mortgage deed executed by him along
with others on 16.05.1968 marked as Ex.B.1, in respect of interest due there on.
Therefore, as it is correctly found by the learned Trial Judge when once the
defendant has admitted execution of Ex.A.1 the onus is heavily on the defendant
to prove that for execution of the said Ex.A.1 he has not received any
consideration as per Section 118 of the Negotiable Instruments Act. It is to
substantiate his defense the defendant has produced the mortgage deed dated
16.05.1968 stated to have been executed by defendant and others in favour of
Natesa Padayachi marked as Ex.B.1. When it is the case of the defendant that it
was in continuation of the said mortgage deed dated 16.05.1968 and in respect
of the interest due thereunder, he was made to execute the suit promissory note
and that was handed over to the plaintiff at the direction of Natesa Padayachi, it
is again for him to prove the fact with independent evidence.

9. When the defendant''s case is that apart from the suit promissory note he has
given two other promissory notes without receiving consideration from the
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plaintiff, as correctly round by the learned Trial Judge, it is not known as to way
the plaintiff has not taken steps to examine any one of the witnesses who have
signed in Ex.A.1 promissory note, to prove his contention that no consideration
was passed on the date when Ex.A.1 promissory note was executed. As far as
the documents filed on the side of the defendant Ex.B.2 to B.7 the defendant as
D.W.1 has specifically admitted that in those suits plaintiff was not a party and it
was the plaintiff''s Brothers who have filed the suit. It is relevant to point out
that it is not even the case of the D.W.1 that his defense in those cases are
similar to the same which are raised in this suit. Therefore, it is clear that the
defendant has not proved to the satisfaction of the court the reason for relying
upon Ex.B.2 to B.7, On the other hand, even assuming that there was a
mortgage on 16.05.1968 in favour plaintiff''s Brother Natesa Padayachi, apart
from the fact that the defendant has miserably failed to prove any relationship
between Ex,B.1 and Ex.A.1 suit promissory note, on the face of it, it is not
believable that there is any connection between these two documents since the
difference is nearly 15 years between these two documents which are not
properly explained and there were no evidence to connect the said documents. If
we refer to the evidence of D.W.2 who is stated to be an dependent witness and
who had prepared Ex.A.1 promissory note, it is true that he has stated in the
chief examination that the plaintiff has not given Rs. 25,000./- to the defendant
under Ex.A.1 promissory note. But it is not his case in the evidence that Ex.A.1
promissory note was given by the defendant in favour of the plaintiff in respect
of same due under the mortgage deed executed by the defendant and others in
favour of the plaintiff''s brother Natesa Padayachi.

10. On the other hand, D.W.2 who says that he is in the habit of writing
promissory note and other documents, specifically admits that he has not written
any mortgage deed for the defendant by saying

It is also seen that in the cross examination the said D.W.2 has stated as follows:

This is the clear evidence of D.W.2 in the cross examination as recorded by the
learned Trial Judge. Even assuming the contention of the learned Counsel for the
appellant is true that there has been a wrong recording of evidence since it
should be treated as a denial, as the D.W.2 in the subsequent line has stated as
follows:

that is not the case of the defendant at all especially in the circumstance that
D.W.2 has not spoken in . the line of the defense taken by the defendant at all.
As I have stated earlier when it is the specific case of the defendant in the
written statement as well as in his evidence as D.W.1 that he had to execute the
suit promissory note and along with other two promissory notes in respect of the
interest due under the mortgage deed Ex.B.1 to the plaintiff by the Natesa
Padayachi and it was at his direction the suit promissory note was handed over
to the plaintiff, D.W.2 who is stated to have been prepared Ex.A.1 has not spoken
anything about that. This fact in addition to the non examining of any of the
witnesses under Ex.A.1 clearly goes to show the defense raised by the
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defendants against Ex.A.1 is false and in any event the same as not been proved
with any tangible evidence has found by the learned Trial Judge.

11. In such circumstances, the contention of the learned Counsel for the
appellant that Ex.B.9 partition deed dated 24.06.1985 entered in the family of
plaintiff along with his brothers Natesa Padayachi and others shows that after
dividing the properties, the brothers have accepted to, continue money lending
business is in no way helpful to the case of the defendants, for the simple reason
that it all depends upon the defendant proving that he has not received
consideration for execution of Ex.A.1 promissory note which he has miserably
failed. In such circumstances even assuming that the plaintiff''s family has been
carrying on business in money lending, that will not itself be sufficient to throw
out the veracity of Ex.A.1 promissory note.

12. In view of the above said, categoric findings on fact on the basis of proper
reasoning given by the learned Trial Judge I do not think that the judgement and
decree of the Court below deserves to be interfered by this Court. In view of the
same, the judgement and decree of the Trial Court passed in O.S.No. 338 of
1986 dated 30.11.1989 is confirmed and the appeal stands dismissed with cost.

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/nk-subbarayan-appellant-hash-… Page 5 of 5


