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Judgement

A.M. Shaffique, J.—These appeals are filed by the 8th respondent in W.P.C. No.
24098/2013 against the common judgment dated 14/08/2014 in W.P.C. Nos.
24098/13 and 25173/2013. W.A. No. 1904/2014 has been filed with leave of
court.

2. W.P.C. No. 24098/2013 was filed seeking for a direction to respondents 1 to 3
to take necessary steps to prevent the illegal construction of a drain in Sy. Nos.
203/5 204/14, 206/7 of Kadungalloor village by using public funds and for a
direction to respondents 1 and 2 to ensure that the work is carried out in strict
compliance with Ext. P1 and in the exact location and place where the same has
been sanctioned. The issue projected by the petitioner was with reference to
construction of a drain which, according to him, was being constructed in a
private property. Further, it is contended that the contract work was awarded to
the 4th respondent and he had executed a power of attorney in favour of the 5th
respondent who is carrying on the said work which is in total disregard to the
Public Works Department Manual. It is contended that, if a public canal is
constructed through private property, later on the land owner will claim right
over the same and it will not benefit the public or the Panchayat.
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3. W.P.C. No. 25173/2013 is filed by the Contractor who was awarded the work.
Writ petition is filed for a direction to quash Ext. P3 by which a direction has been
issued by the Executive Engineer to stop the construction work until further
intimation and for a further direction to permit him to carry out the work. It is,
inter alia, contended that he had taken all necessary steps for carrying out the
work which was in full swing and the drain upto 210 meters was completed and
balance work was proceeding in full swing. In the meantime, when the work is
stopped he is put to serious hardship.

4. The learned single Judge, on a consideration of the factual circumstances
involved in the matter, dismissed W.P.C. No. 24098/2013 and allowed W.P.C. No.
25173/2013 quashing Ext. P3 and directed the respondents to permit the
Contractor to carry out the work allotted to him as per Ext. P1. The learned
Single Judge found that the work was started after obtaining No Objection
Certificate from the Panchayat, the work was being done in a Panchayat road
connecting Kadungalloor-Kayantikkara-Ellookkara-Alupuram PWD road. Ext.
R1(a) is the true copy of the relevant extract of road register which reveals that
the said road has been included in the register as a road maintained by the
Panchayat. It was found that when the Panchayat has a definite case that the
work was being done through a public road, there is no legal basis for the
contention urged by the petitioner.

5. Heard learned counsel appearing for either side. For easy reference, the
parties and documents referred are as shown in W.P.C. No. 24098/2013, unless
otherwise stated.

6. The learned counsel for the appellant tried to emphasise that the work in
question is not being done in a Panchayat road whereas it is in a private
property. But, on a perusal of the documents produced, we are unable to arrive
at such a conclusion. Ext. P1 is only a detailed estimate in respect of the work.
Ext. R1(e) is an affidavit of Sri. N. Madhusoodhanan. Though the affidavit is not
in proper form, it is stated that he is in possession of certain item of land in Sy.
Nos. 203/5 and 203/6. According to him, he and his brothers who are in joint
possession, transferred the land to various persons and also for public work on
the southern side of the property in Sy. Nos. 203/5, 203/6 in which they are
residing, and was given to the Panchayat years back and a road has been
formed. Further, reference to the report dated 3/10/2013, prepared by the
Village Officer indicates that on inspection, it is seen that the road having about
3 meters width on the northern side of the compound wall of one Salim starts
from Elukkara Kaintikkara PWD road and comes upto the panchayat road on the
western side of Salim's land. The road and nearby possessed lands are in 203/5,
204/15, 206/7 and 204/14. It is further reported that in the Survey numbers
included in the village records, it is not specified as to whether it is a road, canal
or road poramboke and on enquiry with the nearby residents, it is learnt that the
said land was lying together and possessed by different persons and used for
transportation which has later on formed as a road. An affidavit has been filed by
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the Executive Engineer, PWD Roads Division stating that land which was pointed
out by the petitioner is not located in the said area. It is further stated that
construction of the drainage was carried out on the basis of repeated demands of
the public for the proper drainage and to avoid flooding in the area. It is further
stated that PWD under one time settlement scheme, has undertaken the work
along Elukkara-Valayaparambu-Onjithodu road which is connecting Kadungalloor-
Kayantinkkara-Elookkara-Alupuram road. According to them, there is no basis for
the above contention.

7. Having regard to the fact that there is no material to indicate that the scheme
was envisaged in the survey numbers mentioned by the petitioner, this Court
cannot sit in judgment over a factual issue by which the petitioner contends that
the drainage is not constructed in a public road. From the available materials, the
learned Single Judge was justified in observing that the work was being carried
out in a public road.

8. Yet another contention urged by the appellant is with reference to the power
of attorney issued in favour of one Sri. M.S. Latheef. It is argued that the entire
work had been assigned in favour of another person though the work was
undertaken by the petitioner in W.P.C. No. 25173/2013. A perusal of the power of
attorney produced as Ext. R4(b) (W.P.C. No. 25173/2013) indicates that the
same has been accepted by the concerned Executive Engineer on certain
conditions. Learned counsel for the respondents relied upon a portion of the PWD
Manual to indicate that it is possible to issue power of attorney.

9. As rightly argued by the learned counsel for the appellant, reading of the
power of attorney clearly indicates assignment of the entire work which includes
receipt of amounts as well as undertaking the obligation to perform the work
awarded. But, the learned counsel for the 4th respondent submits that the
Contractor has only subcontracted the work to the 5th respondent. Whether such
a procedure is permissible under the PWD manual or not is a matter to be
verified by the concerned officers. To what extent can a work be assigned to
another person depends upon the conditions of the PWD manual. In so far as
sufficient materials are not available in the case on hand to come to a different
conclusion, we are not interfering with the award of work in question. However,
we observe that when a work is assigned by a Contractor to another person, the
concerned officers has to verify whether the assignment is in accordance with the
provisions of the PWD manual and whether the power of attorney or other
documents executed is in consonance with the terms of contract agreed upon. A
lukewarm attitude in accepting power of attorney cannot be appreciated.
However, having regard to the fact that the work has proceeded to a
considerable extent, and it is submitted by the learned counsel for the Contractor
that the power of attorney does not amount to a complete assignment of the
work, we do not feel it necessary to interfere with the judgment.

Hence, we are of the view that no grounds are made out for interference in the
appeal and accordingly these appeals are dismissed.

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/noushad-ph-appellant-hash-the-... Page 3 of 3



