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Judgement

S.S. Sudhalkar, J.—By the impugned order, learned Additional Civil Judge (Senior
Division) Phul stayed the suit filed by the appellants and the matter was ordered
to be referred to the Arbitrator for adjudication. Being dissatisfied with the order,
this appeal has been filed.

2. The first contention of the learned counsel for the appellants is that the
certified copy of the Arbitration agreement was not produced by the respondents
along with the application for referring the matter to the Arbitrator. It is the
contention of both the learned counsel for the parties that the provisions of the
Arbitration and Conciliation Act, 1996 (hereinafter referred to as the "1996" Act)
apply to the present case. Section 8 of the 1996 Act reads as under :

"8. Power upto refer parties to arbitration where there is an arbitration
agreement :

(1) A judicial authority before which an action is brought in a matter which is the
subject of an arbitration agreement shall, if a party so applies not later than
when submitting his first statement on the substance of the dispute, refer the
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parties to arbitration.

(2) The application referred to in sub-section (1) shall not be entertained unless
it is accompanied by the original arbitration agreement or a duly certified copy
thereof.

(3) Notwithstanding that an application has been made under sub-section (1)
and that the issue is pending before the judicial authority, an arbitration may be
commenced or continued and an arbitral award made."

3. Learned counsel for the appellants has stated that 2/3 dates were taken for
filing written statement and then an application for referring the case to the
Arbitrator was given. The first contention of learned counsel for the appellants,
as mentioned above, is that because the application of the respondents for
referring the matter to the Arbitrator was not accompanied by original arbitration
agreement or duly certified copy thereof, the same should not have been
entertained. As against this learned counsel for the respondents has pointed out
that a copy of the very agreement has beer produced by the appellants
themselves along with the plaint and that is a Ex. P1 on the record. This fact is
also verified from the record of the trial Court. Of course, it is also apparent from
the record that though ar application for referring the matter of the Arbitrator
was given earlier, copy of the agreement was produced by the respondents later
on. The question now is whether the impugned order should be set aside holding
that it did not comply with the provision of sub-section (2) of Section 8 of 1996
Act. The provision of the 1996 Act that the copy of the Arbitration agreement or
duly certified copy thereof should be produced along with the application for
referring the matter to the Arbitrator cannot be interpreted to mean that if the
copy of the same was produced earlier though by the other party, the application
should be dismissed. Take for instance, a case where such copy of the arbitration
agreement is produced earlier and the application to refer to the matter to the
Arbitrator has been filed later on, by the same party viz., the defendant, then it
cannot be said that the provision of sub-section (2) of Section 8 of the 1996 Act
was not complied with. This is because the copy of the arbitration agreement was
already produced on record by the defendant in the given case. Similarity, in this
case also a copy of the arbitration agreement Ex. P1 has been produced on
record by the plaintiffs themselves and the application for referring the matter to
the Arbitrator was filed by respondent defendant. This being the position the
appellants cannot be allowed to raise this technical plea of non-compliance of
provision of sub-section (2) of Section 8 of the 1996 Act.

4. At this stage of dictation, learned counsel for the appellants does not press for
other contentions raised by him. In view of the above, this appeal is without
merit and deserves to be dismissed.

5. In the result, this appeal is dismissed.

6. Appeal dismissed.
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