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Judgement

L.S. Jackson, J.—One question in this appeal relates to the right of the decree-
holder to receive interest upon the whole amount due, without taking into
account a sum paid into Court by the judgment-debtor some months previously,
which amount, at the time of deposit, the judgment-debtor represented to be all
that was really due to the execution-creditor, and which therefore he paid in as if
it were in full satisfaction of the decree, but which the Court which received the
deposit did not accept as such full satisfaction, but merely as a payment on
account, and directed notice of the payment to be given to the execution-
creditor. It seems that on receiving notice the decree-holder came in, and
objected to the statement of account as given by the judgment-debtor, and also
refused to receive this payment as a payment in full, but did not object to
receive it as payment in part. He neither accepted nor refused it in that point of
view. He allowed it to lie in the Collector's treasury. We have been referred to
Kunhya Sing v. Tooydun Sing 7 W.R. 20, in which a case very like the present--
the learned Judges laid down the general principle of law "that a judgment-
creditor, like any other creditor, is not hound to accept a tender of a sum
admittedly less than what is due to him, and that he has a right to insist on
being paid the principal with interest in full. If he refuses to receive a sum in part
of what is due to him, his refusal will not deprive him of his right to interest; in
other words, the debtor can derive do benefit from the rejected offer of a part
payment." I am not inclined to question the correctness of the principle of law
therein laid down. I certainly cannot say that a judgment-creditor would be
hound to accept a tender of a sum admittedly less than what is due. But it seems
to me that the principle laid down in that case does not completely dispose of the
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case before us, because it is observed in that case that, if the creditor "refuses to
receive a sum in part of what is due to him, his refusal will not deprive him of his
right to interest; in other words, the debtor can derive no benefit from a rejected
offer of part payment." Now we have not here a rejected offer of part payment.
The decree-holder merely states that this is not the whole of the amount due to
him, and he refuses to receive it as the whole amount.

2. Then in that case the learned Judges went on to consider the particular facts.
They said:--"It is impossible from the materials before us to say how the
accounts in this case were made up;" and they then went into the facts, and
declared that it would be necessary to make a fresh account on the principle laid
down by them, and directed that the case should be remanded for that purpose.
Now here we have no considerations of that kind. We are not called upon to
consider what the amount actually due was, but simply the one proposition, viz.,
the judgment-debtor having represented the sum which he deposited to be the
amount due, add the Court having found the amount not to be so, and yet
having allowed the judgment-debtor to derive the benefit of his deposit in the
way of saving interest,--whether as a matter of law the Courts below have acted
erroneously in so doing. I think not. I think this is a matter within the discretion
of the Court. While on the one hand I think it would be impossible for us to say
that a judgment-debtor should be allowed to pay into Court a sum which
amounted to 9/10th of his debt, and that the judgment-creditor would be
absolutely entitled to disregard such payment and insist five years afterwards
upon receiving interest in full upon the entire amount due under the judgment,
as if no such deposit had ever been made; neither on the other band ought we to
affirm any principle of law whereby a judgment-debtor should be enabled to
make repeated trifling deposits id part payment of a large decree, and so cause
inconvenience and give rise to perpetual taking of accounts on the part of the
judgment-creditor. Without therefore at all questioning the correctness of the
ruling in the case I have referred to. it seems to me, that we ought to deal with
this matter as a matter of discretion.

3. I observe that the Judge states that "the Subordinate Judge finds "that as a
portion of his money for which execution was taken out was deposited in Court
for payment to the creditor, and the Court accepted the deposit on the 15th
January 1867, the decree-holder should have taken the money; and as he has
not done so, he is not entitled to interest." I think it a fair construction to put
upon those words that the Subordinate Judge considered the deposit made by
the judgment-debtor to be a reasonable and fair deposit, and such as the
judgment-creditor ought in fairness to receive; and when we see in addition to
that, the judgment-creditor did not expressly declare that he would not receive a
part payment, but merely repudiated the statement that it was a payment in full,
I think the judgment-debtor was fairly entitled to suppose that this money was
received as a payment on account of the judgment, and that he ought not to be
compelled to pay interest afterwards upon an amount which he had so applied.
On these grounds I think we ought not to interfere with the decision of the
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Courts below, and that this appeal ought to be dismissed with costs.
Markby, J.

I am of the same opinion. Upon the first point, which is I think an extremely
clear one, I do not wish to say anything. With regard to the second point, I also
entirely adopt the proposition of law as laid down in Kunhya Sing v. Tooydan Sing
7 W.R. 20. What I consider the learned Judges have there laid down, are general
rules which would regulate the satisfaction of a decree by a judgment-debtor to
his judgment-creditor. On the other hand, I am not at all inclined to say that the
Court which has to execute the decree, is entirely without discretion in the
matter as to whether or not it will allow a part payment by the execution-debtor.
Under ordinary circumstances, the execution-debtor, in my opinion, would not be
allowed to make such a part payment. Under ordinary circumstances, the
execution creditor would not be called upon to accept it. But on the other hand,
there may be circumstances under which a Court may say that this is a proper
case in which part payment ought to be allowed, and the execution-creditor
asked to accept. As I understand the judgments of the lower Courts in this case,
that is what has been done; and that having been done, we ought to uphold
those judgments, unless it has been shown to us that this was not a case in
which that discretion may be exercised. So far as I can see, I think that it was a
case in which such discretion might well be exercised; and having been exercised
by both the lower Courts, I think there is no ground for our interfering with those
judgments.
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