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Final Decision : Allowed

Judgement

Jayant Patel, J.—Rule. Mr.Bhargav Bhatt appears for respondent Nos 1 to 3,
Mr.Dabhi, Ld.AGP appears for respondent Nos 4 & 5 and Mr.Merchant for
Ms.Madhumati Yadav appears for respondent No.6 and waive service of rule
respectively. With the consent of parties matter is taken up for final hearing.

2. The short question in this petition is that a complaint was filed by the
petitioner to the Asst.Charity Commissioner for taking steps u/s 38 of the
Bombay Public Trust Act (hereinafter referred to as "the Act"). It appears that the
Asst.Charity Commissioner instructed his subordinate staff to record the
statements of persons on the basis of the complaint. Thereafter, he has passed
the order dated 12.701 whereby he has stated that since there is no primafacie
case it is not necessary to hold an inquiry u/s 39 of the Act and, therefore, the
papers are filed. It is that order which is under challenge in this petition.

3. The contention raised on behalf of the petitioners is that the opportunity of
hearing has not been given by the Asst.Charity Commissioner before passing the
impugned order. It has also been submitted on behalf of the petitioners that the
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order is a non-speaking order and it does not record reasons for not proceeding
with the inquiry u/s 39 of the Act.

4. On behalf of the respondent Nos 1 to 3 Mr.Bhatt has submitted that the
petitioner is a beneficiary and supporter of respondent No.6. Since the
respondent No.6 is ousted from the management the petitioner with a view to
settle scores with respondent No.6 has filed the original complaint. Therefore, he
submitted that on merits also there is no case for interference since the
Asst.Charity Commissioner has rightly found that there is no primafacie case.

5. Considering the above, I am of the view that it is not necessary to examine
several other questions raised by both sides, but one fact is clear that the order
is passed by the Asst.Charity Commissioner without giving opportunity of hearing
to the petitioner who was the original complainant. Further, the order is passed
without recording reasons also and therefore it can be said that it is a
nonspeaking order. In view of this, I am of the view that the order can not stand
since there is breach of principles of natural justice and opportunity of hearing
has not been given to the petitioner.

6. In view of the above, the order, dated 12.7.01 is quashed on the ground that
the same is in breach of principles of natural justice. However, it is clarified that
the Asst.Charity Commissioner shall give opportunity of hearing to the petitioner
as well as to the respondent Nos 1 to 3 and shall pass reasoned order in
accordance with law. Such exercise shall be completed within a period of three
months from the date of receipt of the writ of this court. It is clarified that the
contentions of both sides are kept open and the petitioner as well as respondent
Nos 1,2 & 3 would be entitled to raise all contentions available under law before
the Asst.Charity Commissioner.

7. Petition is allowed accordingly. Rule is made absolute to the aforesaid extent.
There shall be no order as to costs.
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