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Judgement

C.K. Thakker, J.—This appeal is filed against the judgment and order passed by
the learned single Judge in Special Civil Application No. 231 of February 10, 1998.

The appellant was working as a Conductor bearing Badge No. 3669 with the
Gujarat State Road Transport Corporation ("Corporation" for short). It was the
case of the Corporation that when the appellant was on duty on Olpad-Punit
route under Surat Depot, his bus was checked and it was found that though the
appellant had collected amount of fare from certain passengers, he had not
issued tickets nor he had closed way bill. He also refused to give statement when
asked by the checking squad. A report was made and an inquiry was conducted
against him wherein he was found guilty. He was therefore, dismissed from
service with effect from November 14, 1995.

2. Being aggrieved by the order of dismissal the appellant approached the Labour
Court and in Reference (LCS) No. 190 of 1996, the Labour Court, Surat partly
allowed the Reference by an award dated January 31, 1997 and directed the
Corporation to reinstate the workman in service on the post of helper or peon
without back wages.

3. Being dissatisfied with the award passed by the Labour Court the Corporation
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preferred the above petition. The learned single Judge by the judgment
impugned in the present L.P.A. observed that while inflicting punishment of
dismissal, the competent authority took into consideration the fact that the
workman was involved in similar kind of misconduct on earlier occasions also and
was punished in past. He also observed that once the workman was dismissed
from service by the disciplinary authority but the appellate authority took a
lenient view and substituted order of dismissal by imposing lesser punishment.
In spite of such leniency, again, the appellant committed similar misconduct. In
the opinion of the learned single Judge therefore, the Labour Court had not
exercised its discretion in accordance with law and had exceeded the jurisdiction.

4. The learned single Judge observed as under :

"I have considered the rival contentions. It is the settled legal position that it is
not for the Labour Court to interfere with the punishment unless the same is
found to be disproportionate to the guilt. The workman was perhaps labouring
under the wrong impression that simply because he does not challenge the
correctness of the domestic enquiry, he will be dealt with lightly. In view of this,
the learned Judge, in my view, has exceeded the jurisdiction in interfering with
the order of punishment.

Accordingly, the petition was allowed and the order passed by the Labour Court
was set aside by making the Rule absolute. That order is challenged before us.

5. We have heard Mr. Jani for the appellant at considerable length. He submitted
that after considering the facts and circumstances of the case, the Labour Court
granted reinstatement and that too on a lower post of helper or peon. The said
discretion cannot be said to be illegal or without jurisdiction. Relying on the
provision of Section 11-A of the Industrial Disputes Act, 1947 (hereinafter
referred to as "the Act"), Mr. Jani submitted that the Labour Court has
jurisdiction to exercise discretion under the said provision and in exercise of
extraordinary powers under Arts. 226/227 of the Constitution, the learned single
Judge ought not to have interfered with exercise of discretion by the Labour
Court by substituting his own discretion for the discretion exercised by the
Labour Court.

6. In this connection, our attention was invited to various decisions of the
Supreme Court including the decisions in Star Sugar Mills Vs. State of Uttar
Pradesh and Others, and Jitendra Singh Rathor Vs. Shri Baidyanath Ayurved
Bhawan Ltd. and Another, . Mr. Jani also submitted that in the facts and
circumstances, the Labour Court observed that the punishment imposed on the
workman was grossly disproportionate and excessively high and hence it was
reduced by denying him back wages as well as original post which the workman
was holding and directed the Corporation to offer him a lower post of helper or
peon.

7. Relying upon a decision of this Court in Gujarat State Road Transport
Corporation Vs. Jamnadas Becharbhai, and Gujarat State Road Transport
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Corporation Vs. Danaji Sukaji Kodiyar, it was submitted that prolonged
departmental inquiry and deprivation of back wages may, in appropriate cases,
can be said to be sufficient penalty so as to invoke the provisions of Section 11-A
of the Act.

8. It was also urged that a purshis was submitted by the workman before the
Labour Court vide Exh. 10 stating therein that the workman did not challenge the
legality and validity of the departmental inquiry and that he was ready to let go
back wages provided he was reinstated with continuity in service. That purshis
was counter-signed by an officer of the Corporation with endorsement "Seen".
The Labour Court in the light of the endorsement (Seen) held that there was tacit
or implied consent on the part of the Corporation that it would have no objection
if the prayer made in the purshis Exh. 10 would be granted in favour of the
workman. If thereafter an award was made, it could not be said that illegality
was committed by the Court.

9. We have given our anxious consideration to the facts and circumstances of the
case. In our opinion, it cannot be said that the learned single Judge has
committed an error of law in allowing the petition filed by the Corporation and in
upholding the order of dismissal passed by the competent authority of the
Corporation. It is true that Section 11-A of the Act enables the Labour Court,
Tribunal and National Tribunal to give appropriate relief in case of discharge or
dismissal of a workman. At the same time, however, it enjoins the Labour Court,
Tribunal or National Tribunal, as the case may be, to be satisfied that "the order
of discharge or dismissal was not justified". No blanket power is conferred under
the said provision upon Labour Court or Tribunal and an order of discharge or
dismissal cannot be quashed or set aside by imposing lesser punishment unless
the facts and circumstances warrant such an action. u/s 11-A, after the Labour
Court or Tribunal is satisfied that the inquiry held against the workman was in
accordance with the law, it can examine the quantum of punishment in the light
of the facts and circumstances in each individual case. If, on the basis of the
circumstances, it is satisfied that the penalty of discharge or dismissal "was not
justified", it can set aside the order of dismissal by directing reinstatement of the
workman on such terms and conditions as it thinks fit or to give such other
reliefs which the case may require. It was therefore, obligatory on the part of the
Labour Court to consider the facts of the present case also and pass an
appropriate order.

10. Unfortunately, however it was not done by the Labour Court. From para 5 of
the award, it is clear that the Labour Court considered purshis Exh. 10 as if there
was implied or tacit consent on the part of the Corporation in granting
reinstatement to the workman in service. The Labour Court was conscious of the
fact and has also observed that the past record of the workman was not clean
but according to the Labour Court in view of implied consent by the Corporation,
powers u/s 11-A could be exercised and accordingly an award was made.

11. Now, we have gone through the record which is part of the petition and it

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/parikshatbhai-madhavbhai-patel-… Page 3 of 7



appears that a number of defaults were committed by the workman in the past.
Some of them were of a serious nature of non-issuance of tickets after collecting
the amount of fare. It is also on record that in past, the appellant was dismissed
from service but when he filed an appeal, the appellate authority by taking a
lenient view, reinstated him in service. In our view, the learned single Judge was
right in observing that in spite of leniency shown by the appellate authority, the
workman has not improved. He had also refused to give statement when his bus
was checked and'' passengers were found without tickets from whom the
workman had already collected the amount of fare. Taking into account the past
record and above conduct of the workman, if, he was dismissed by the
Corporation, it cannot be said that such an order could not have been passed by
the Corporation or that the dismissal was not justified" u/s 11-A of the Act.

12. Strong reliance was placed by Mr., Jani on a decision of the Apex Court in The
Workmen of Firestone Tyre and Rubber Co. of India (Pvt.) Ltd. Vs. The
Management and Others, . Their Lordships of the Supreme Court, considering the
ambit and scope of Section 11-A of the Act, observed in para 38:

"Another change that has been effected by Section 11-A is the power conferred
on a Tribunal to alter the punishment imposed by an employer. If the Tribunal
comes to the conclusion that the misconduct is established, either by the
domestic enquiry accepted by it or by the evidence adduced before it for the first
time, the Tribunal originally had no power to interfere with the punishment
imposed by the Management. Once the misconduct is proved, the Tribunal had to
sustain the order of punishment unless it was harsh indicating victimisation.
Under See. 11-A, though the Tribunal may hold that the misconduct is proved
nevertheless it may be of the opinion that the order of discharge or dismissal for
the said misconduct is not justified. In other words, the Tribunal may hold that
the proved misconduct does not merit punishment by way of discharge or
dismissal. It can under such circumstances, award to the workman only less
punishment instead. The power to interfere with the punishment and alter the
same has been now conferred on the Tribunal by Section 11-A."

The Court also considered the underlying object of inserting Section 11-A in the
statute book. In this connection, their Lordships stated :

"In Indian Iron and Steel Co., Ltd. and Another Vs. Their Workmen, , the
Supreme Court while, considering the Tribunal''s power to interfere with the
management''s decision to dismiss, discharge or terminate the services of a
workman, has observed that in case of dismissal or misconduct, the Tribunal
does not act as a Court of appeal and substitute its own judgment for that of the
management and that the Tribunal will interfere only when there is want of good
faith, victimisation, unfair labour practice, etc. on the part of the management.

The International Labour Organisation, in its recommendation (No. 119)
concerning termination of employment at the initiative of the employer adopted
in June 1963, has recommended that a worker aggrieved by the termination of
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his employment should be entitled to appeal against the termination among
others, to a neutral body such as an arbitrator, a Court, an arbitration committee
or a similar body and that the neutral body or a concerned should be empowered
to examine the reasons given in the termination of employment and the other
circumstances relating to the case and to render a decision on the Justification of
the termination. The International Labour Organisation has further recommended
that the neutral body should be empowered (if finds that the termination of
employment was unjustified) to order that the worker concerned unless
reinstated with unpaid wages, should be paid adequate compensation or afforded
some other relief

In accordance with these recommendations it is considered that the Tribunal''s
power in it is an adjudication proceeding relating to discharge or dismissal of a
workman should not be limited and that the Tribunal should have the power in
cases wherever necessary to set aside the order of discharge or dismissal and
direct reinstatement of the workman on such terms and conditions if any, as it
thinks fit or give such other reliefs to the workman including the award of any
less punishment in lieu of discharge or dismissal as the circumstances of the case
may require. For this purpose, a new Section 11-A is proposed to be inserted in
the Industrial Disputes Act, 1947 .......".

13. In our opinion, in the light of the law laid down by the Apex Court, it cannot
be said that the powers of the Labour Court u/s 11-A of the Act are absolute or
unqualified. The Labour Court can exercise the said power only when it is
satisfied that the dismissal was not justified. In the facts and circumstances, the
action of dismissal of workman cannot be said to be unjustified and hence in our
opinion, the learned single Judge was right in holding that the Labour Court
exceeded its jurisdiction in passing the award impugned in the petition.

14. It was alternatively argued by Mr. Jani that there was implied consent by the
''Corporation to the award passed by the Labour Court and it was on the basis of
such agreement that reinstatement was ordered by the Labour Court. Mr. Jani
submitted that when purshis Exh. 10 was filed by the workman, giving up
challenge to legality and validity of the departmental inquiry and praying for
reinstatement without back wages, and it was countersigned on behalf of the
Corporation with an endorsement "Seen", it can be said that the Corporation
agreed to the grant of prayer sought in the purshis and that is the view taken by
this Court in several cases.

15. In this connection, our attention was invited by the learned Counsel to a
decision of the learned single Judge of this Court in Special Civil Application No.
821 of 1998 dated April, 1998. In that case also, like the present one, a purshis
was filed by the workman with an endorsement "Seen" on behalf of the
Corporation. The Labour Court construed the endorsement "Seen" as an
agreement on the part of the Corporation to the relief prayed there and the
workman was reinstated. When the award was challenged by filing a petition, the
learned single Judge observed :
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"Perusing the reasoning of the Labour Court, it appears that the impugned award
is a consent award inasmuch as the respondent had filed a purshis with
endorsement "Seen" thereon on the petitioner''s offer (sic) and the Labour Court
has passed the award in terms of the said purshis."

16. It was argued before the learned single Judge that when the misconduct of
the workman was proved, the Labour Court ought to have inflicted punishment
and, since no punishment was imposed, the award was contrary to law. The
learned single Judge however, negatived the argument, upholding the award
passed by the Labour Court and construing the expression "Seen" as implied and
tacit consent on behalf of the Corporation.

17. Likewise, in Special Civil Application No. 8135 of 1997 decided on February
11, 1998, a similar purshis was filed before the Labour Court by the workman
accepting legality of the inquiry conducted against him stating that he was
prepared to give up the claim of back wages if reinstatement was ordered.
Reinstatement was accordingly granted. When that award was challenged before
the Court by the Corporation, learned single Judge stated :

"The respondent workman filed purshis, Exhibit 8 whereby he has accepted the
legality of the inquiry held against him and has stated that he is prepared to give
up the claim of back wages. This offer was not objected to by the petitioner-
Corporation and, on the contrary accepted the same by signing, the said purshis.

18. Mr. Jani submitted that from the above decisions of this Court, it is clear that
the learned single Judge of this Court has held that if a purshis is filed by the
workman and is not objected to on behalf of the Corporation or an endorsement
"Seen" is put, it can be said that there was no contest or objection on the part of
the Corporation against the grant of relief in favour of the workman prayed by
him in purshis.

19. With respect to the learned single Judge, we are unable to endorse that view
or to agree with such interpretation. If a purshis is filed in the course of a
proceeding and the other side does not object to the prayers made therein, it is
open to that party to say so specifically by making an endorsement to that
effect. Even in such cases, an appropriate Court or Tribunal has to consider the
facts and circumstances of the case as to whether such prayer can be granted in
accordance with law. But, normally, endorsements such as "seen", "perused",
"noted", "read" etc. or other similar endorsement, in our considered opinion,
would not mean that the opposite party has no objection to grant of prayer
sought in the purshis. In absence of other materials on record, no award can be
made on the basis of such endorsement alone.

20. In the facts and circumstances of the case, as stated hereinabove by us, this
was not a first default by the respondent-workman. He had committed several
irregularities and illegalities. Cases of non-issuance of tickets after collecting the
amount of fare were registered and he was also dismissed from service in the
past but showing leniency, he was reinstated. Unfortunately, however, he has not
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improved.

21. These facts, in our opinion, ought to have been taken into consideration in
their proper perspective by the Labour Court. Power u/s 11-A of the Act ought to
have been exercised with circumspection in the light of misconduct in the case on
hand and as also misconduct in the past. By not doing so, the Labour Court
exceeded jurisdiction vested in it and the learned single Judge has rightly
interfered with the said award by setting aside reinstatement of the workman.

22. For the foregoing reasons, we see no infirmity in the order passed by the
learned single Judge. L.P.A., therefore, deserves to be dismissed and is
accordingly dismissed. Notice discharged. In the facts and circumstances, there
shall be no order as to costs.
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