
Company : CourtKutchehry
Website : www.courtkutchehry.com
Printed For :
Date : 16/09/2026

(2007) 02 AHC CK 0125

In the Allahabad High Court

Paswara Papers Ltd. APPELLANT

Vs

The Commissioner of Trade Tax RESPONDENT

Date of Decision : 09-02-2007

Acts Referred:
Uttar Pradesh Trade Tax Act, 1948 — Section 11

Citation : (2007) 02 AHC CK 0125

Hon'ble Judges : Rajes Kumar, J

Bench : Single Bench

Final Decision : Allowed

Judgement

Rajes Kumar, J.—Present revision u/s 11 of UP. Trade Tax Act (hereinafter
referred to as "Act") is directed against the order of Tribunal dated 29th March,
2000 relating to the assessment year, 1997-1998

2. Applicant is a registered dealer under the U.P. Trade Tax Act and Central Sales
Tax Act and was granted eligibility certificate u/s 4-A of the Act. According to it
the turnover was not liable to tax. Applicant was using coal as a fuel in the
manufacturing of its product. As per Circulars dated 26th July, 1996, 23rd
September, 1996 and 23rd May, 1997 which are Annexures 3, 4 and 5 of the
revision petition, no security was required to be taken for the import of the coal
required for use as a fuel from the registered dealer. Applicant was accordingly
issued declaration form, namely, Form 31 as provided u/s 28-A of the Act for the
import of coal without any security for use as a fuel. The Form was issued for the
import of 10 Tonnes of coal. During the year under consideration, while importing
the coal more than 10 Tonnes applicant made voluntarily declaration at the check
post in respect of the excess quantity of coal. In respect of excess quantity of
coal, check post officer taken the deposit and issued the receipt. The receipt was
issued for compounding fee. The total amount deposited was to the extent of
2,52,702/-. The applicant sought for adjustment of the amount of Rs. 2,52,702/-
with the amount of tax payable, but the same was refused on the ground that
the nature of the deposit was compounding fee and not the security. Tribunal
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also denied the adjustment of the disputed amount on the ground that the
amount was deposited as a compounding fee.

3. Heard learned Counsel for the parties.

4. Learned Counsel for the applicant submitted that the check post officer was
requircd to take the deposit only in pursuance of the Circulars dated 26th July,
1996, 23rd September, 1996 and 23rd May, 1997. He submitted that as per the
circulars, in case, where the coal was required to be used as a fuel, no security
was required to be taken. He further submitted that in respect of the import of
the excess quantity of coal as per the circulars to the extent of two times of the
tax was required to be taken and not the compounding fee. He submitted that
the compounding fee was chargeable in lieu of penalty leviable for the violation
of Section 28-A of the Act. while in the present case, since the coal was imported
against declaration form and voluntarily declaration was made at the check post,
there was no question of levy of penalty. He submitted that the check post officer
has arbitrarily mentioned compounding fee in the receipt, while as per circulars,
the nature of the deposit was security and is liable to be adjusted under Rule 88.

5. Learned Standing Counsel submitted that since the applicant had deposited
the amount towards compounding fee, it was not adjustable with any other
amount of tax. He submitted that in case, if the applicant had any grievance
about the nature of the deposit, the same should be addressed at the time of
issue of the receipt.

6. Having heard the learned Counsel for the parties, I have perused the order of
the Tribunal and the authorities below.

7. I find substance in the argument of the learned Counsel for the applicant.

8. Section 8-C(3-A) of the Act gives power to the Commissioner of Trade Tax to
demand the cash security by n general order in respect of any goods notified by
the Government. Section 8-C(3-A) of the Act reads as follows:

8-C. Security in interest of revenue.

(3-A) Notwithstanding anything contained in Sub-section (2) or Sub-section (3),
the Commissioner of Sales Tax may, in respect of any goods notified by the
Government in this behalf, by a general order in writing, direct that a cash
security of such amount as may be specified in such order shall required to be
furnished by a dealer or person requiring any of the forms prescribed under this
Act.

9. Coal is one of the notified goods, notified vide notification No. ST-II-2051/
XI-2(3)/88-Act-74-56-Order-90, dated 13.9.1990 issued in exercise of power u/s
8-C(3-A) of the Act. In exercise of power u/s 8-C(3-A) of, the Act Commissioner
of Trade Tax issued circulars/orders time to time demanding the security in
respect of the coal, for the issue of declaration Form and for the deposit of the
cash security at the check post under certain circumstances.
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10. It is useful to refer the relevant part of the Circular dated 23rd May, 1997,
which is relevant for the year under consideration. It may be mentioned here
that the language of the Circular dated 23rd May, 1997 are same to the language
of the Circulars dated 23rd July, 1996 and 23rd September, 1996 except the
difference in the amount of the security.

ifji= la? 8@1997 i= l- psdiksLV& d&ifji=&25&97&98&282@O;kikjdj

dk;kZy; dfe''uj O;kikjdj] mRrj izns''kA ?psd iksLV&vuqHkkx? y[ku?% fnukad% 23
ebZ] 1997

1696 U.P. COMMISSIONER CIRCULARS S.No. 1016 leLr vflLVsUV dfe''uj ?d?fu??
O;kikjdj] mRrj izns''kA leLr O;kikj dj vf/kdkjh @ O;kikj dj vf/kdkjh] Js.kh&2 mRrj
izns''kA

fo"k;%& dks;yk O;kikfj;ksa @ fuekZrk O;kikfj;ksa }kjk bZa/ku o bZa/ku ls
fHkUu iz;ksx gsrq izkUr ds ckgj ls dks;yk vk;kr djus ij vk;kr ds fy;s ?kks"k.kk i=
tkjh djrs le; tekur fy;s tkus ds lEcU/k esaA

eq[;ky; ds ifji= la[;k & psdiksLV&d&ifji= 96&97&883@ O;kikjdj] ?ifji= la[;k
6@1996? fnukad 23-9-96 dk lanaHkZ ysa] ftlds }kjk jsy@lM+d }kjk dks;yk vk;kr
djus gsrq ?kks"k.kk i= tkjh fd;s tkus ls iwoZ :? 70@& izfr eh? Vu dh nj ls udn
tekur olwy fd;s tkus ds funsZ''k fn;s x;s FksA dks;ys ds ewY; o HkkM+s dks
n`f"Vxr j[krs gq, rkRdkfyd izHkko ls mDr ifji= dks vfrdzfer djrs gq, fuEu funsZ''k
tkjh fd;s tkrs gS%

?d? ,sls fuekZrk iathd`r O;kikfj;ksa ls tks dks;ys dk iz;ksx dPps eky ds :i esa djrs
gSa ,oa ,sls iathd`r dks;yk O;kikfj;ksa ls tks dks;ys dh VszfMax djrs gSa mRrj
izns''k O;kikj dj dh vf/kfu;e dh /kkjk & 8 lh&?3&,? ds vUrxZr udn tekur :? 100@&
u dh nj ls izfr vk;kr ?kks"k.kk i= ds fy;s yh tk;sxhA

?[k? mu fuekZrk iathd`r O;kikfj;ksa ls vk;kr ds fy;s ?kks"k.kk i= tkjh djrs le;
dksbZ tekur ugha yh tk;sxh tks dks;ys dk mi;ksx dsoy bZa/ku ds fy;s djrs gSaA
[k.Mkf/kdkfj;ksa }kjk vk;kr ds fy;s ?kks"k.kk i= tkjh djrs le; dsoy ^^bZa/ku ds
fy;s dks;yk vk;kr** dh eksgj yxk;h tk;sxhA

1- ;fn fdlh O;fDr @ O;kikjh }kjk fcuk vk;kr ?kks"k.kk i= ds eky dks;yk yk;k tkrk
gS rks mlds }kjk Lor% ?kks"k.kk fd;s tkus ij :? 100@& izfr eh? Vu dh nj ls lek/
kku ''kqYd tek djk;k tk;sxk rFkk LosPNk ls ?kksf"kr ek=k ls vf/kd dks;yk ik;s tkus
ij vfrfjDr ek=k ls vf/kd dks;yk ik;s tkus ij vfrfjDr ek=k ij ns; dj ds nks xqus ds
cjkcj tekur olwy dh tk;sxhA

2- /kkjk& 4, ds vUrxZr ik=rk izek.k i= izkIr ubZ fuekZrk O;kikfj;ksa }kjk ikUr
ckgj ls dks;yk vk;kr djus ij muls rhu ekg ds fy;s vk;kr ds fy;s ?kks"k.k i= vkSlr
dks;ys dh ek=k dks n`f"Vxr j[krs gq, :? 100@& izfr Vu dh nj ls fdlh jk"Vzh;d`r
vFkok f''kM;wYM cSad ls cSad xkjUVh ,d o"kZ ds fy;s oS/k fy;s tkus ds mijkUr
vk;kr ds fy;s ?kks"k.kk i= tkjh fd;k tk;A vfxze foRrh; o"kZ esa mDr cSad xkjUVh
iqu% uohuhdj.k ds mijkUr izLrqr dh tk ldrh gSA blds mijkUr ftrus vk;kr ds fy;s ?
kks"k.kk i+= tkWap pkSfd;ksa ls izkIr gks ,oa mudk nq:i;ksx u ik;k tk; rks mrus
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vk;kr ds fy, ?kks"k.kk fcuk fdlh vU; tekur ds tkjh fd;s tk;saxsA bl izdkj iwoZ esa
th x;h cSad xkjUVh rhu ekg ds vk;kr ds fy, ?kks"k.kk i= ds fy;s izHkkoh gksxhA
iqu% ubZ cSad xkjUVh tc rd ugha ekaxh tk;sxh tc rd vk;kr ds fy;s ?kks"k.kk i=
dk nq:i;ksx u fd;k x;k gksA

3- ,d QkeZ ij fu/kkZfjr ek=k ls vf/kd dks;yk vk;kr u gks mlds fy;s QkeZ ds
''kh"kZ ij dsoy - - - - - - eh?Vu dks;ys ds vk;kr dh eksgj vk;kr ds fy;s ?kks"k.kk
i= tkjh djus okys dk;kZy; }kjk yxk;h tk;sxh] ftlesa dks;ys dh ek=k vadks o
''kCnksa esa jgsxh] rkfd O;kikjh }kjk QkeZ ij fu/kkZfjr ek=k ls vf/kd dks;yk vk;kr
u gksA

4- jsy }kjk dks;yk vk;kr fd;s tk jgs dks;ys ds otu dks ns[krs gq, izfr eh? Vu :?
60@& dh nj ls udn tekur tek djkus ds mijkUr tkjh fd;k tk;sxkA jsyos ls dks;yk
vk;kr ds fy;s ?kks"k.kk i= ds ''kh"kZ ij ^^dsoy jsyos ls dks;yk vk;kr gsrq** dh
eksgj yxk;h tk;saxhA

5- vk;kr fd;s tk jgs dks;ys ds lEcU/k esa tkap pkSfd;ksa ij tks ckr /kujkf''k tek
djk;h tk;sxh mldh jlhn ij fuf''pr :i ls bl ckr dk mYys[k fd;k tk; fd olwy dh x;h
tekur dh /kujkf''k tekur @ vFkZn.M ls lEcfU/kr gS vFkok lek/kku ''kqYd ls A iqu%
funZs''k fn;s tkrs gSa fd iathd`r O;kikfj;ksa ls olwy dh x;h tekur dh lwpuk
izkFkfedrk ds vk/kkj ij lEcfU/kr dj fu/kkZj.k vf/kdkfj;ksa dks izsf"kr dj nh tk;A

mDr funZs''k rkRdkfyd izHkko ls ykxw gksaxs budk dM+kbZ ls ikyu fd;k tk;A

?ds? pUnzekSfy? dfe''uj O;kikj dj] mRrj izns''kA

11. As Per the Crircular referred hereinabove, no security was required to be
demanded in case of import of coal required to be used as a fuel. Admittedly, the
applicant was issued Form 31 for the import of coal as a fuel and, therefore, even
if the applicant has imported coal exceeding 10 tonnes, no security was required
to be-taken. Clause 1 of the Circular provides that if the import is without
declaration form on the voluntarily declaration, the compounding fee at the rate
of Rs. 100 per MT could be deposited and in case, of the import of the coal as
against voluntarily declaration then on the excess quantity security to the extent
of two times of the tax should be deposited. In the present case, admittedly, the
coal was imported against declaration Form. It is not a case of import of coal
without declaration Form and, therefore, as per Circular, the deposit should not
be asked as a compounding fee. In fact, no amount should be asked to be
deposited because the coal was imported for use as a fuel against the declaration
form. However, in case, if the deposit was taken, its nature could not be a
compounding fee, but could only be in the form of the security. Merely because
in the receipt, the compounding fee was arbitrarily mentioned, the same cannot
be treated as compounding fee in case if it is not in the nature of compounding
fee as per circular issued by the Commissioner of Trade Tax in pursuance of
which the deposit was sought. Thus, in my view the deposit should be treated as
security, which is liable to be adjusted under Rule 88. Assessing authority is
accordingly directed to adjust the amount of Rs. 2,52,702/-, which was deposited
at the check post while importing the coal for use as a fuel on the excess
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quantity of coal over and above 10 tons.

12. In the result, revision is allowed. The order of the Tribunal is set aside and
the matter is remanded back to the assessing authority with the direction to
adjust the amount of Rs. 2,52,702/-, which was deposited at the check post
while importing the coal for use as a fuel on the excess quantity of coal over and
above 10 tons.
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