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Judgement

1. The common question of law arising for our determination in this group of writ
petitions is: Whether the Wealth-tax Act, 1957 ('the Act'), insofar

it purports to be applicable to the State of Jammu and Kashmir, is constitutionally
valid? The ground of challenge urged in the petition is that the

Parliament has no Legislative competence to enact the said Act in relation to our
State. Section 3 of the Act, declares that there shall be charged

for every assessment year a tax in respect of the net wealth on the
corresponding valuation date of every individual, HUF and company at the rate

or rates specified in the Schedule. The expression 'net wealth' is defined in
section 2 (m) of the Act, as meaning ""the amount by which the

aggregate value computed in accordance with the provisions of this Act of all the
assets, wherever located, belonging to the assessee on the
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valuation date, including assets required to be included in his net wealth as on
that date under this Act, is in excess of the aggregate value of all the

debts owed by the assessee on the valuation date other than"". The expression
'assets' is defined in section 2(e) as inclusive property of every

description, movable or immovable, but does not include agricultural land and
growing crops, grass or standing trees on such land or any building

owned or occupied by a cultivator of, or receiver of rent of revenue out of
agricultural land. The definition of the expression 'assets' has been so

circumscribed in relation to the State of Jammu and Kashmir but in respect of
other States the definition is of wider amplitude and includes

agricultural land, growing crops, grass or standing trees on such land and any
building owned or occupied by a cultivator of, or receiver of rent or

revenue out of agricultural land. The constitutional provisions having bearing on
the determination of the question before us may now be set out.

2. Articles 246 and 248 of the Constitution, which govern the division of
legislative powers between Union and States, apply to the State of

Jammu and Kashmir in a modified form. Article 246, as applicable to the State,
reads:

(1) Notwithstanding anything in clauses (2) and (3), Parliament has exclusive
power to make laws with respect to any of the matters enumerated in

List I in the Seventh Schedule (in this Constitution referred to as the 'Union List').

(2).... Parliament, and subject to clause (1), the Legislature of any State... have
power to make laws with respect to any of the matters enumerated

in List III in the Seventh Schedule (in this constitution referred to as the
'Concurrent List').

In its application to the State, for article 248, the following article has been
substituted, namely:

Residuary power of legislation- (1) Parliament has exclusive power to make any
law with respect to -

(a) prevention of activities directed towards disclaiming, questioning, or
disrupting the sovereignty and territorial integrity of India or bringing about

cession of a part of the territory of India or secession of a part of the territory of
India from the Union or causing insult to the Indian National Flag,

the Indian National Anthem and this Constitution; and,

(b) taxes on -
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(i) foreign travel by sea or air;

(ii) inland air travel;

(iii) postal articles, including money orders -

phonograms, and telegrams

Entry 86 of List I applies to the State in its original form and reads as follows:

Taxes on the capital value of the assets, exclusive of agricultural land, of
individuals and companies; taxes on the capital of companies

In its application to the State of Jammu and Kashmir entry 97 has been
substituted by the following entry, namely:

Prevention of activities directed towards disclaiming, questioning or disrupting
the sovereignty and territorial integrity of India or bringing about

cession of a part of the territory of India or secession of a part of the territory of
India from the Union of causing insult to the Indian National Flag,

the Indian National Anthem and this Constitution; taxes on foreign travel by sea
or air, on inland air travel and on postal articles, including money-

orders, phonograms and telegrams.

The effect of the provisions of articles 246 and 248, as applicable to the State of
Jammu and Kashmir, is that Parliament has power to legislate in

respect of the State with regard to the matters included in List I and List III of
the Seventh Schedule, as applicable to the State. The residuary

powers of legislation exclusively belong to the State Legislature. Consequently, if
the impugned legislation falls within any entry in List I and List III

as applicable to the State, it would be constitutionally valid. On the other hand, if
it does not fall within the domain of those lists, it will be beyond

the Legislative competence of the Parliament. Before us, the Union has sought to
sustain the validity of the impugned Act under entry 86 of List I.

For the petitioners, however, it has been contended that the subject-matter of
the impugned Act falls within the residuary powers of legislation

enjoyed by the State Legislature and not under entry 86 of List I. It has been
maintained that entry 86 of List I is not strictly concerned with taxes

on net wealth. The submission is that there is a -real distinction between a true
net wealth and the tax which can be levied under entry 86 of List I

and that while legislating in respect of the said entry, it is not incumbent on the
Parliament to provide for deduction of debts in ascertaining the
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capital value of the assets. In this connection, reliance has been placed on the
judgment of the Supreme Court in Union of India (UOI) Vs. Shri

Harbhajan Singh Dhillon, .

In the case of Harbhajan Singh Dhillon (supra), the legislative competence of
Parliament in relation to the amendment of the relevant provisions of

the Wealth-tax Act having the effect of including the capital value of agricultural
lands in computing the net wealth for the purposes of wealth-tax

was challenged. The Supreme Court by a majority decision rejected the challenge
and held that the Act, as it stood prior to and after the impugned

amendment, fell within the residuary powers of legislation enjoyed by the
Parliament under entry 97 of List I. His Lordship Sikri, C.J., speaking for

himself and Palekar, J. observed:

... It seems to us that there is a distinction between a true net wealth-tax and a
tax which can be levied under entry 86, List I. While legislating in

respect of entry 86, List I, it is not incumbent on Parliament to provide for
deduction of debts in ascertaining the capital value of assets. Similarly, it

is not incumbent on State Legislature to provide for deduction of debts while
legislating in respect of the entry 49, List II. For example, the State

Legislature need not, while levying tax under entry 49, List II, provide for
deduction of debts owed by the owner of the property. It seems to us

that the other part of entry, i.e., 'tax on the capital or companies' in entry 86,
List I, also seems to indicate that this entry is not strictly concerned

with taxation of net wealth because capital of a company is in one sense a
liability of the company and not its asset. Even if it is regarded as an

asset, there is nothing in the entry to compel Parliament to provide for deduction
of debts. It would also be noticed that entry 86, List I, deals only

with individuals and companies but net wealth-tax can be levied not only on
individuals but on other entities and associations also. It is true that

under entry 86, List I, aggregation is necessary because it is a tax on the capital
value of assets of an individual but it does not follow from this that

Parliament is obliged to provide for deduction of debts in order to determine the
capital value of assets of an individual or a company. Therefore, it

seems to us that the whole of the impugned Act clearly falls within entry 97, List
I. We may mention that this Court has never held that the original

Wealth-tax Act fell under entry 86, List I. It was only assumed that the original
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Wealth-tax Act fell within entry 86, List I, and on that assumption

that entry was analysed and contrasted with entry 49, List II. Be that as it may,
we are clearly of the opinion that no part of the impugned

legislation falls within entry 86, List I"", (p. 615)

His Lordship Mitter, J. delivered a separate concurring judgment and, inter alia,
observed as follows:

The subject-matter of wealth-tax including or excluding agricultural lands, etc., is
not covered by entry 86 of List I read with article 246 of the

Constitution, but by entry 97 of List I, read with article 248. Although read by
itself entry 97 may seem to suggest that the expression 'any other

matter' has reference to other entries in List I, article 248(1) makes it clear
beyond doubt that such matters are those which are not covered by

entries in List II or List III. The Constitution has not denied to the Union power to
levy wealth-tax inclusive of agricultural land as was contended

for on behalf of the respondents.

The residuary field of legislation no longer lies barren or unproductive. It has
already yielded fruitful sources of taxation like the Gift-tax Act. The

Expenditure-tax Act and borrowings as under the scheme of annuity
deposits."" (p. 677)

It necessarily follows that the Act, it referable to the field of residuary powers of
legislation and not to entry 86 of List I of the Seventh Schedule

and, that being so, the Parliament had no legislative competence to enact the
said Act in relation to the State of Jammu and Kashmir because the

residuary power to legislation, unlike other States in India, belongs to the Jammu
and Kashmir State Legislature and not to the Union Parliament.

For a contrary view reliance was, however, placed on the judgments of the
Supreme Court in Seth Banarsi Das etc. Vs. Wealth Tax Officer,

Special Circle Meerut, etc., , SUDHIR CHANDRA NAWN Vs. WEALTH-TAX
OFFICER, CALCUTTA, AND OTHERS. INTERVENERS

: (1) STATE OF ASSAM; (2) STATE OF KERALA; AND (3) STATE OF UTTAR
PRADESH., . The Assistant Commissioner of Urban Land

Tax and Others Vs. The Buckingham and Carnatic Co. Ltd., etc., , Shri Prithvi
Cotton Mills Ltd. and Another Vs. Broach Borough Municipality

and Others, and D.C. Gouse & Co. v. State of Kerala [1980] 1 SCR 804.

In the case of Banarsi Dass (supra) the petitioners, who constituted HUFs,
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challenged the provisions of section 3 of the Act with reference to entry

86 of List I on the ground that the word 'individual' used in the entry could not
take in HUF. The Court rejected the challenge and observed:

... If the individuals constitute themselves into a group and such group owns
capital assets, it is not easy to understand why the value of such assets

should not be included within the legislative field covered by entry 86. The
Constitution makers were fully aware that the Hindu citizens of this

country normally form Hindu undivided families and if the object was to levy
taxes on the capital value of the assets, it is inconceivable that the

word 'individuals' was introduced in the entry with the object of (excluding) from
its scope such a large and extensive area which would be covered

by Hindu undivided families. We are, therefore, satisfied that the impugned
section is valid, because Parliament was competent to legislate in

respect of Hindu undivided families under entry 86."" (p. 232)

In Sudhir Chandra's case (supra), the petitioner challenged the demand for the
recovery of wealth-tax on the ground that since the expression 'net

wealth' included the lands and buildings of the assessee and the power to levy
tax on them was reserved to State Legislature under entry 49, List

II, Parliament was not competent to levy the tax under entry 86 of List I. The
Court rejected the challenge, observing:

... The tax which is imposed by entry 86, List I, of Seventh Schedule is not
directly a tax on lands and buildings. It is a tax imposed on the capital

value of the assets of individuals and companies, on the valuation date. The tax
is not imposed on the components of the assets of the assessee: it is

imposed on the total assets which the assessee owns, and in determining the net
wealth not only the encumbrances specifically charged against any

item of asset, but the general liability of the assessee to pay his debts and to
discharge his lawful obligations have to be taken into account. In

certain exceptional cases, where a person owes no debts and is under no
enforceable obligation to discharge any liability out of his assets, it may

be possible to break up the tax which is leviable on the total assets into
components and attribute a component to lands and buildings owned by an

assessee. In such a case, the component out of the total tax attributable to lands
and buildings may in the matter of computation bear similarity to a

tax on lands and buildings levied on the capital or annual value under entry 49,
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List II. But the legislative authority of Parliament is not determined

by visualizing the possibility of exceptional cases of taxes under two different
heads operating similarly on tax payers. Again entry 49, List II, of the

Seventh Schedule contemplates the levy of tax on lands and buildings or both as
units. It is normally not concerned with the division of interest or

ownership in the units of lands or buildings which are brought to tax. Tax on
lands and buildings is directly imposed on lands and buildings, and

bears a definite relation to it. Tax on the capital value of assets bears no
definable relation to lands and buildings which may form a component of

the total assets of the assessee. By legislation in exercise of power under entry
86, List I, tax is contemplated to be levied on the value of the

assets. For the purpose of levying tax under entry 49, List II, the State
Legislature may adopt for determining the incidence of tax the annual or the

capital value of the lands and buildings but the adoption of the annual or capital
value of lands and buildings for determining tax liability will not, in

our judgment, make the fields of legislation under the two enteries
overlapping."" (pp. 900-01)

In the case of Buckingham & Carnatic (supra), the vires of Madras Urban Land
Tax Act was challenged with reference to entry 86 of List I of the

Seventh Schedule. The Court rejected the challenge and explained the legal
position in these words:

...In our opinion there is no conflict between entry 86 of List I and entry 49 of
List II. The basis of taxation under the two entries is quite distinct.

As regards entry 86 of List I the basis of the taxation is the capital value of the
asset. It is not a tax directly on the capital value of assets of

individuals and companies on the valuation date. The tax is not imposed on the
components of the assets of the assessee. The tax under entry 86

proceeds on the principle of aggregation and is imposed on the totality of the
value of all the assets. It is imposed on the total assets which the

assessee owns and in determining the net wealth not only the encumbrances
specifically charged against any item of asset, but the general liability of

the assessee to pay his debts and to discharge his lawful obligations have to be
taken into account. In certain exceptional cases, where a person

owes no debts and is under no enforceable obligation to discharge any liability
out of his assets it may be possible to break up the tax which is
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leviable on the total assets into components and attribute a component to lands
and buildings owned by an assessee. In such a case, the

component out of the total tax attributable to lands and buildings may in the
matter of computation bear similarity to a tax on lands and buildings

levied on the capital or annual value under entry 49, List II. But in a normal case
a tax on capital value of assets bears no definable relation to lands

and buildings which may or may not form a component of the total assets of the
assessee. But entry 49 of List II contemplates a levy of tax on

lands and buildings or both as units. It is not concerned with the division of
interest or ownership in the units of lands or buildings which are brought

to tax. Tax on lands and buildings is directly imposed on lands and buildings, and
bears a definite relation to it. Tax on the capital value of assets

bears no definable relation to lands and buildings which may form a component
of the total assets of the assessee. By legislation in exercise of

power under entry 86, List I, tax is contemplated to be levied on the value of the
assets. For the purpose of levying tax under entry 49, List II, the

State Legislature may adopt for determining the incidence of tax the annual or
the capital value of the lands and buildings. But the adoption of the

annual or capital value of lands and buildings for determining tax liability will not
make the fields of legislation under the two entries overlapping.

The two taxes are entirely different in their basic concept and fall on different
Subject matters."" (pp. 612-13)

In the case of Shri Prithivi Cotton Mills (supra), the constitutional validity of
section 3 of Gujarat Imposition of Taxes by Municipalities (Validation)

Act was challenged with reference to entry 86 of List I. The Court rejected the
challenged observing as follows:

The inquiry in this case may begin by asking whether the Legislature possesses
competence to pass a law imposing a tax on lands and buildings on

the basis of a percentage of their capital value. If the Legislature possesses that
power then it can authorise the Municipality to levy that tax. To test

the proposition we may consider section 99 which has now been enacted in the
Gujarat Municipality Act. It reads:

'99. Taxes which may be imposed, -

(1) Subject to any general or special orders which the State Government may
make in this behalf and to the provisions of sections 101 and 102, a
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municipality may impose for the purposes of this Act any of the following taxes,
namely:--

(i) a tax on buildings or lands situate within the municipal borough to be based
on the annual letting value or the capital value or a percentage of

capital value of the buildings or lands or both;...,

Learned counsel for the appellants did not contend that this section was outside
the powers of the Legislature. In fact, he could not, in view of

entry 49 of List II of the Seventh Schedule to the Constitution. That entry reads:
'Taxes on lands and buildings' and a tax on lands and buildings

based upon capital value falls squarely within the entry. The doubt which is
created by entry 86 of List I 'Taxes on the capital value of assets', no

longer exists after the decision of this Court in SUDHIR CHANDRA NAWN Vs.
WEALTH-TAX OFFICER, CALCUTTA, AND OTHERS.

INTERVENERS : (1) STATE OF ASSAM; (2) STATE OF KERALA; AND (3) STATE OF
UTTAR PRADESH., . In that case the respective

ambits of the two entries are explained. It is pointed out that unlike the tax
contemplated by entry 49 List II the tax under entry 86 (List I) is not a

direct tax on lands and buildings but on net assets, the components of which
may be lands and buildings and other items of assets, excluding such

liabilities as may exist. The incidence of the tax is not on lands and buildings as
units of taxation but on the net assets of which lands and buildings

are only some of the components. This is not the case under entry 49 (List II)
where the tax can be laid directly on lands and buildings as units of

taxation. Therefore, a tax on lands and buildings is fully within the competence
of the Legislature and it is open to it to authorise the municipality to

levy the same tax indicating the mode of levy. This the Legislature has done by
indicating the different modes which may be adopted in making the

levy, one such mode being a percentage of the capital value."" (p. 141).

In D.C. Gouse & Co.' case (supra), the vires of Kerala Building Tax Act, 1975 was
challenged on the ground that the subject-matter of the tax

being a tax on buildings, it was a tax on the capital value of the assets of an
individual or company and fell within the scope of entry 86 of List I and

not under entry 49 of List II, so that it was beyond the legislative competence of
the State Legislature. The Court repelled the contention and

upheld the validity of the Act, observing: -
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Chapter I of Part XI of the Constitution deals with the distribution of legislative
powers. Article 246 of that Chapter states, inter alia, the exclusive

powers of the Parliament and the State Legislatures according as the matter is
enumerated in List I or List II of the Seventh Schedule. Entry 86 of

List I, on which reliance has been placed by Mr. Francis, reads as follows: -

'86. Taxes on the capital value of assets, exclusive of agricultural land, of
individuals and companies; taxes on the capital of companies.'

Now the word 'assets' has been defined in the Century Dictionary (which is an
encyclopaedic lexicon of the English language) as follows:

'Property in general; all that one owns, considered as applicable to the payment
of his debts... as a singular. Any portion of one's property or

effects so considered.'

So if a tax is levied on all that one owns, or his total assets, it would fall within
purview of entry 86 of List I, and would be outside the legislative

competence of a State Legislature, e.g., a tax on one's entire wealth. That entry
would not authorise a tax imposed on any of the components of

the assets of the assessee. A tax directly on one's lands and buildings will not
therefore be a tax under entry 86.

On the other hand, entry 49 of List II is as follows:

'49. Taxes on lands and buildings'.

It therefore a tax is directly imposed on 'buildings', it will bear a direct relation to
the buildings owned by the assessee. It may be that the building

owned by an assessee may be a component of his total assets, but a tax under
entry 86 will not bear any direct or definable relation to his building.

A tax on 'buildings' is therefore a direct tax on the assessee's buildings as such,
and is not a personal tax without reference to any particular

property."" (pp. 815-16)

It will be noticed that in these cases, the validity of the Act was nowhere under
challenge with reference to entry 86 of List I on the ground that the

said entry did not take in legislation regarding imposition of tax on net wealth.
Consequently, these cases are distinguishable in the present case.

Reliance on these cases on behalf of the Union, in our opinion, is misplaced.

Summing up, we, therefore, hold that the Act insofar as it purports to be
applicable to the State of Jammu and Kashmir, is ultra vires the
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Constitution of India, as applied to the State.

We now proceed to deal with the writ petitions specifically. In these petitions, the
respective petitioners have challenged the validity of the

assessment proceedings under the Act which are either complete or still
incomplete but no tax has been recovered from them on the basis of those

proceedings so far. They have applied for certiorari to quash the assessment
proceedings and also prayed for a writ of prohibition restraining

respondents from proceeding further in the matter of levying and collecting
wealth-tax from them. In the view that we have expressed above, the

petitioners are entitled to the relief claimed by them. We, therefore, allow these
writ petitions and quash the impugned assessment proceedings in

each case, and restrain respondents from levying and collecting and wealth-tax
from the respective petitioners on the basis of such proceedings.

We, however, leave the parties to bear their own costs.
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