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Judgement

Tek Chand, J.—The Official Liquidator of the People''s Insurance Company Limited
(in liquidation) presented a petition purporting to be u/s 436 read with Section
438 of the Companies Act, 1956, and Section 151 of the Code of Civil Procedure,
praying that certain cases may continue to be heard by this Court and not
transferred to the Court of the District Judge, Delhi. A reference was made in the
petition to the recent Full Bench decision of this Court in National Planners Ltd.
Vs. Contributories etc., where it was held that winding up proceedings pending
before the District Judge must continue in that Court and it was not necessary
under the Companies Act of 1956 to transfer such proceedings to the High Court.
The petition mentioned that there were the following cases pending in this Court
and in some of which evidence has already been recorded while in others
processes have been issued for recording of evidence :

1. C. O. 38 of 1956, u/s 185 of the Indian Companies Act;

2. C. O. 39 of 1956, u/s 185 of the Indian Companies Act;

3. C. O. 57 of 1956, u/s 185 of the Indian Companies Act;
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4. C. O. 7 of 1957, u/s 185 of the Indian Companies Act; and

5. C. O. 81 of 1957, under Sections 195/196 of the Indian Companies Act.

It was stated that if these cases were at this stage referred to the Court of the
District Judge, the liquidation of the People''s Insurance Company would be
delayed besides causing monetary loss to the policy-holders of this Company.

2. The respondents filed written statements opposing the petition. It was stated
on their behalf that the petition was not maintainable under Sections 430 and
438 of the Companies Act and in view of the provisions of Section 647 of the
Companies Act, 1956, and of the decision of the Full Bench referred to above,
Sections 436 and 438 did not apply to the companies which were being wound
up when the Companies Act of 1956 came into force.

The second objection was that u/s 2(6) and Section 53 of the Insurance Act of
1938 the jurisdiction to wind up an insurance company vested only in the Court
of the District Judge of the District, in which the registered office of the Company
was situate, and for this reason the proceedings for the winding up of the
petitioner Company could be taken only in the Court of the District Judge, Delhi.
It was also contended that this Court had no jurisdiction to try the cases of the
People''s Insurance Company Limited (in liquidation). On merits it was said inter
alia that the respondents who were residents of Delhi, were greatly
inconvenienced in attending to these cases in the High Court.

3. In his replication the Official Liquidator maintained that even if Sections 436
and 438 were held inapplicable, the petition was maintainable under Clause 9 of
the Letters Patent and also u/s 24 of the Code of Civil Procedure, It was also
reiterated that the interests of Justice and convenience of the parties required,
that further proceedings should continue in this Court, otherwise there was
danger of several complications arising in case the proceedings were now to be
held in the Court of the District Judge.

4. By my order dated 26th of September, 1957, in Civil Original No. 7 of 1957, I
had referred the following question to a larger Bench :

"Whether, in a case in which, the winding up of an Insurance Company had
commenced in the District Court, before the coming into force of the Companies
Act, 1956, the High Court has jurisdiction to continue further winding up
proceedings."

5. The Division Bench consisting of my Lord the Chief Justice and Chopra J.
answered the question In the negative and held that in a case as that of this
Company, in which the District Judge, Delhi had ordered the compulsory winding
up of the Company in May 1955, the High Court had no jurisdiction to continue
further winding up proceedings.

6. The winding up proceedings in this case after the passing of the winding up
order by the District Judge on 20th of May, 1955, were sent to this Court under
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the following circumstances :

The District Judge, Delhi, sent a communication dated 9th of March, 1956, to the
High Court stating that in view of the provisions of Section 10 of the Companies
Act, 1956, if it was desired that the District Judge, Delhi, should have
jurisdiction, the Central Government might be moved to issue the appropriate
notification under Sub-section (2) of Section 10. Another communication was
sent by the District Judge, Delhi, dated 11th of April, 1956, enclosing a copy of
his order in a liquidation case in which he had expressed the view that the
District Court, Delhi, had ceased to have jurisdiction for winding up companies
under the Companies Act, 1956.

He also stated, that besides that case, there were a number of other liquidation
cases also the list of which he had enclosed which were covered by his aforesaid
order. He solicited the orders of the High Court as to whether the files of such
cases were to be forwarded to Chandigarh or were to be sent to the Assistant
Registrar, Circuit Bench, at Delhi. The Hon''ble the Chief Justice ordered that "all
such files should be sent to Chandigarh." The files of the Company in liquidation
before me were received in this Court and the various proceedings in pursuance
of the winding up order have been going on in this Court ever since.

7. The winding up order was passed by the District Judge, Delhi, on 20th of May,
1955, and the People''s Insurance Company Limited was ordered to be
compulsorily wound up and the Provisional Liquidator was appointed as the
Official Liquidator of the Company.

8. This petition relates to three cases u/s 185, one u/s 184, and one under
Sections 195 and 196 of the Indian Companies Act, 1913. All these matters arise
under the provisions of winding up under Part V of the Act. The learned counsel
for the Official Liquidator has frankly conceded that in view of the decision of the
Full Bench, his petition is not maintainable under Sections 436 and 438 read with
Section 647 of the Companies Act of 1956.

9. The main controversy which emerges from the arguments of the learned
counsel for the parties centres on the question, whether this Court is rightly
seized of the cases, and if not, whether in the exercise of its powers under
Clause 9 of the Letters Patent and u/s 24 of the Code of Civil Procedure, these
cases should be, or deemed to have been, transferred to this Court and therefore
the proceedings should go on here and not in the Court of the District Judge. The
stand of the learned counsel for the respondents is, that this Court has no
jurisdiction whatever, and the cases in question should neither he transferred,
nor be treated to have been transferred under the orders of the Hon''ble the
Chief Justice u/s 24 of the CPC or of Clause 9 of the Letters Patent. Clause 9 of
the Letters Patent runs as under :

"9. Extraordinary original civil jurisdiction: And We do further ordain that the
High Court of Judicature at Lahore shall have power to remove, and to try and
determine, as a Court of extraordinary original jurisdiction, any suit being or
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falling within the jurisdiction of any Court subject to its superintendence, when
the said High Court may think proper to do so, either on the agreement of the
parties to that effect, or for purposes of justice, the reasons for so doing being
recorded on the proceedings of the said High Court."

10. No doubt the proceedings in this Court under the Indian Companies Act are
not in the nature of "suit" as narrowly construed, but the word "suit" in Clause 9
of the Letters Patent has been given a wider significance and includes
proceedings of a civil nature whether commencing with plaint or not. In
Harkishan Lal v. Peoples Bank of Northern India, Ltd. AIR 1936 Lah 608, it was
held by a Division Bench that the word "suit" in Clause 9 should be interpreted
widely and it includes proceedings in the insolvency Court, and the High Court
under its extraordinary powers has jurisdiction to transfer a proceeding in
insolvency from the lower Court to itself for disposal. Young, C. J., observed at
page 609 :

"In our opinion, Section 3(1) (Provincial Insolvency Act, 1920) merely enacts
that the ordinary jurisdiction in insolvency shall be in the District Courts. It does
not exclude the extraordinary civil jurisdiction of the High Court."

11. In In the matter of the West Hopetown Tea Co., Ltd. ILR 9 All 180, it was
held by a Full Bench of three Judges that there was nothing in the Indian
Companies Act (VI of 1882) or the High Courts Act or the Letters Patent, which
prevents the High Court from calling for the record of the proceedings in the
winding up of a company under the Companies Act, and transferring those
proceedings to its own file. The objection that the High Court had no power to
call up the record and transfer the winding up proceedings to its own file was
rejected.

12. The next case reported is In the matter of, In Re: General Assurance Society
Ltd., Ajmer and Others, It was held that the words of the proviso to Section 3 of
the Indian Companies Act, 1913, do not exclude the jurisdiction of the High
Court in Company matters and hence the High Court does not lose its jurisdiction
in Company matters. This was a case of an Assurance Company.

It was also held that as the High Court did not suffer from inherent want of
jurisdiction, even when a District Court is authorised to exercise jurisdiction
under the Act, the High Court could proceed with the application before it by
virtue of Section 3(3) of the Act. It was further held, that even if it be assumed
that the High Court had no jurisdiction, Section 17 of the Rajasthan High Court
Ordinance -- which is equivalent to Clause 9 of our Letters Patent -- authorises
transfer of any case to itself falling within the jurisdiction of any subordinate
Court. Bapna J. observed :

"The word ''suit'' in Section 17 has a wide meaning and would include all civil
proceedings pending in the subordinate Courts. It would be a mere formality to
transfer the cases to a District Court and thereafter to retransfer them to the
High Court should the High Court think it proper to try the cases itself."

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/peoples-insurance-co-ltd-appellant-… Page 4 of 8



13. The authorities cited above make Clause 9 of the Letters Patent applicable to
this case. It is argued by the learned counsel for the respondents that the order
of the Hon''ble the Chief Justice dated the 7th of May, 1956, was an
administrative order and further as it did not contain any reasons for transferring
the files to the High Court it was not covered by Clause 9. But for purposes of
transferring a case from the file of one Court to that of the other, the passing of
judicial orders after hearing the parties are not within the contemplation of either
Clause 9 of the Letters Patent or of Section 24 of the Code of Civil Procedure. It
cannot be stressed that the order is bad because no reasons in support of it have
been recorded by the High Court. The reasons have been given by the District
Judge, which were accepted by the Hon''ble Chief Justice.

14. u/s 24, Civil Procedure Code, the High Court may either on the application of
any of the parties and after notice to the parties or after hearing such of them as
desire to be heard, or of its own motion without such notice, may at any stage
withdraw any suit, appeal or other proceeding pending in any Court subordinate
to it, and try or dispose of the same.

15. In Babubhai Vamalchand Kachra Vs. Hiralal Vamalchand Kachra, a suit had
been properly instituted in the Court of First Class Sub-Judge and later on it was
transferred to the Second Class Sub-Judge by an administrative order. It was
held by the High Court, that it may properly take action of its own motion u/s 24
and in order to save difficulty and delay, transfer the suit to the First Class Sub-
Judge for disposal.

16. In a Full Bench decision of the Madras High Court, Annamalai Chettiar v.
Ramanathan Chettiar AIR 1936 Mad 55, it was held, that both under Clause 13 of
the Letters Patent of that Court -- which is equivalent to Clause 9 of the Letters
Patent of this Court -- and Section 24 of the Code of Civil Procedure, the High
Court had power to withdraw a suit from a subordinate Court and try and dispose
of the action itself, and this may be done of its own motion, without notice to the
parties and, at any stage of the suit.

17. In C. L. Gulati v. G. Reeves Brown AIR 1939 Lah 463 , it was held, that u/s
24, a Judge in Chambers has got jurisdiction to transfer a case under Sections
302 and 303, Succession Act, to his own Court at any stage and he can suo motu
examine the accounts filed u/s 317 of the Indian Succession Act (1925) so as to
pass an order under clause (4) of that section. Reference may also be made to
Kavasji Pestonji Dalal Vs. Rustomji Sorabji Jamadar, and Allahabad Bank, Ltd.,
Lahore v. Raja Ram AIR 1933 Lah 671 which are to the same effect.

18. The learned counsel for the respondents hag placed reliance upon a Division
Bench decision of this Court in Sathir Singh and Others Vs. Rajbir Singh, In that
case it was held that there was nothing in the Guardians and Wards Act which
gave ordinary original jurisdiction to the High Court to deal with the petition filed
under the Act. The petition for the appointment of a guardian could only be
entertained in the High Court in the exercise of its extraordinary civil jurisdiction.
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In that case a petition was instituted in the first instance to the High Court under
what was alleged to be the "inherent powers of the High Court."

It was held that the petition must first be instituted in the District Court where it
lay and then if that Court be subordinate to the High Court it could, if that Court
so thought fit, be withdrawn from that Court and decided in the High Court. That
decision is distinguishable on the facts of this case. The District Judge, as noticed
above, had passed the winding up order in 1955 and it was in 1956 that the file
was sent to this Court, but in the ruling referred to above, the proceedings were
initiated in the High Court which obviously could not be done.

19. It was then argued on behalf of the respondents that five cases, the transfer
of which was sought, were never filed in the Court of the District Judge, but were
originally filed in this Court and therefore, the respective petitions should be
returned to the Official Liquidator for presentation to the Court of the District
Judge. All proceedings consequent upon winding up order are the offshoots of
that order. Proceedings under Sections 184, 185, 195 and 196 of the Indian
Companies Act are begun after the winding up order is passed. As they stem
from the winding up order passed u/s 162, they cannot have a separate and an
independent existence. These proceedings became necessary during the
progress of winding up and in fact they themselves are in the nature of winding
up.

20. It was also argued, that although proceedings have been pending in this
Court since 1956, in some cases a number of witnesses have been examined and
in others, important decisions have been made, no respondent in any one of
these cases questioned the jurisdiction of this Court. It is true that where a Court
has no inherent jurisdiction to entertain a case, the acquiescence of a party
cannot confer jurisdiction upon the Court, vide AIR 1925 155 (Privy Council) But
this rule has its limitation and cannot extend to cases where the Court has
extraordinary original civil jurisdiction. In Ex parte Pratt (1884) 12 QBD 334,
Bowen, Lord Justice, observed;

"There is a good old-fashioned rule that no one has a right so to conduct himself
before a tribunal as if he accepted its jurisdiction, and then afterwards, when he
finds that it has decided against him, to turn round and say, ''You have no
jurisdiction''. You ought not to lead a tribunal to exercise jurisdiction wrongfully."

21. In Ex parte May (1884) 12 QBD 497, Bowen, L. J., said:

"If the point had been taken the Court could have clothed itself with jurisdiction
to make the adjudication under Sub-section (12) of Section 125 (of the
Bankruptcy Act). I think the true ground of our present decision is this, that the
debtor had no right to allow the Court which could have exercised jurisdiction
rightly, to exercise jurisdiction on a wrong ground, and then to come to the Court
of Appeal and say, The Court below had no jurisdiction to make the adjudication
against me. The answer before me is, The Court had jurisdiction to make the
adjudication if it had exercised it in the right form".
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22. Both the above decisions were considered in a Division Bench decision in
Posan Singh and Others Vs. Inderdeo Singh and Others, and it was held that
where there was no inherent want of jurisdiction the doctrine of waiver applied.
In that case the record of a civil suit was sent from the Second Additional Munsif
to that of the Third Additional Munsif who had jurisdiction to entertain the suit,
but there was no order of the District Judge sanctioning the transfer of the suit.
It was held that the failure to obtain the order from the District Judge was a
defect of procedure which had been cured by waiver. The principle of the above
decision applies to this case.

23. Bank of Chettinad v. S. P. K. V. R. Firm AIR 1935 Rang 517, cited on behalf of
the respondents is not applicable as this is not a case of assumption of
jurisdiction by a Court where it had none.

24. On a consideration of the facts of this case and after examining the
arguments of the learned counsel, I am of the view that in the exercise of its
extraordinary original civil jurisdiction this Court is competent to transfer
proceedings pending in the Court of the District Judge, to itself. Neither Section
24 of the Code o[ Civil Procedure nor Clause 9 of the Letters Patent, is any bar to
this Court''s power to withdraw, of its own motion, and without notice to the
parties, any proceedings pending in any Court subordinate to it and to try and
dispose of the same.

I am also of the view that such proceedings stood validly withdrawn from the
Court of the District Judge, when on the representation made by the District
Judge to the High Court, the Hon''ble the Chief Justice ordered that all such files
should be sent to Chandigarh. This order was competent and within the scope of
Section 24, Civil Procedure Code, and Clause 9 of the Letters Patent. In any case
even if the winding up proceedings were now pending in the Court of the District
Judge, I would have ordered their withdrawal from that Court and would have
directed that the liquidation proceedings and other ancillary matters be tried and
disposed of by this Court.

It will be a futile formality, now that all the files have been in this Court since
1956, to transfer the cases to the District Court, Delhi, and thereafter to
retransfer them to this Court. This was also the view expressed by Bapna J. in In
Re: General Assurance Society Ltd., Ajmer and Others,

25. In my view, the cases referred to in this petition were validly transferred to
this Court, and in the exercise of its extraordinary original civil jurisdiction, this
Court is rightly seized of the proceedings and has jurisdiction to itself try and
dispose of the same.

26. The only question that remains to be disposed of is the desirability of taking
such steps. On behalf of the respondents it has been urged, that hearing of cases
at Chandigarh is inconvenient to the parties and burdens them with unnecessary
expense. This objection does not seem to have been present to the respondents
prior to this petition. Large sums are involved and there are serious allegations
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made against the ex-Directors and other contributories not only as to gross mis-
management but also as to defalcation and misappropriation etc. Various steps
under Part V of the Indian Companies Act of 1913 have been taken by this Court
and various proceedings are going on. It will not be in the interests of justice and
convenience that the proceedings which have been pending in this Court for the
last two years should now be transferred to the Court of the District Judge, Delhi.

27. I, therefore, allow the petition and direct that all proceedings connected with
the winding up of the People''s Insurance Company (in liquidation) shall remain
and be continued in this Court in the exercise of its extraordinary original civil
jurisdiction. I will leave the parties to bear their own costs.
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