Company : CourtKutchehry

COou *jmkut(:hehry Website www.courtkutchehry.com

Printed For
Date : 16/09/2026

(2005) 08 BOM CK 0085
In the Bombay High Court
Case No : Writ Petition No. 142 of 2005

Pimpri Chinchwad New Town Development Authority APPELLANT
Vs
The State of Maharashtra and Others RESPONDENT

Date of Decision : 24-08-2005

Acts Referred:
Constitution of India, 1950 — Article 226, 227
Land Acquisition Act, 1894 — Section 16, 36, 4, 45, 48
Maharashtra Regional and Town Planning Act, 1966 — Section 113(2)

Citation : (2006) 2 BomCR 812 : (2005) 4 MhLj 893
Hon'ble Judges : V.M. Kanade, J;R.M.S. Khandeparkar, ]
Bench : Division Bench

Advocate : Vinod Jadhay, instructed by Vijay Patil, for the Appellant; V.S.
Gokhale, for the Respondent

Final Decision : Allowed

Judgement

V.M. Kanade, J.—Petitioner is challenging the order passed by the Minister for
State (Revenue) dated 27/08/2004 in proceedings No. LPO 34/2003/748/Matter
No. 90/A-3, Revenue & Forest Department, Mantralaya. By the said order, the
Minister of State (Revenue) deleted the land bearing No. 1130 situated at Mouje
Chikhali, Taluka Haveli, District Pune, which was acquired by the Government
purportedly exercising power vested in him u/s 48 of the Land Acquisition Act,
1894.

FACTS :

2. Petitioner is an authority which is established for the purpose of setting up a
new township in Pimpri Chinchwad area by virtue of notification issued by the
Government u/s 113(2) of the Maharashtra Regional Town Planning Act, 1966
(For short "M.R.T.P. Act"). The petitioner - authority was established in the year
1972. The acquisition proceedings were initiated by the Government for the
benefit of the petitioner since 1972 and large tracts of land were sought to be
acquired, admeasuring 2400 Hectares in the designated area which was declared
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by the Government covering about 10 villages in and around Pimpri Chinchwad
and Nigadi. In 1974, a draft development plan which was prepared under the
provisions of the M.R.T.P. Act was submitted to the Government for obtaining its
sanction and, accordingly, the plan was finally sanctioned on 08/09/1977.

3. The land bearing Gat No. 1130, admeasuring 2 Hectares situated at village
Chikhali was notified for acquisition and, accordingly, a notification u/s 4 was
issued on 09/03/1970. Thereafter, notification u/s 6 of the said Act was issued on
23/11/1972 and, finally, an award was passed on 13/08/1986 in respect of the
said land. Thereafter, admittedly, on 09/09/1986, possession of the land was
taken over by the Special Land Acquisition Officer, the respondent No. 5 herein,
who handed over the possession of the land to the petitioner - authority on the
same day and since then the land is in possession of the petitioner - authority.

4. Thereafter, on 21/01/2004, respondent No. 7 filed an application before the
Government u/s 48 of the Land Acquisition Act for deletion of the land from the
acquisition. The petitioner - authority filed their reply and it was painted out to
the concerned authority that the petitioner had already taken possession of the
land in 1986 and that the land was already allotted by the petitioners to several
allottees and, as such, the question of deletion of this land from the acquisition
would not arise. Respondent No. 3, however, by his order dated 27/08/2004
deleted the acquisition of the aforesaid land purportedly by exercising power
vested in him u/s 48(1) of the Land Acquisition Act. The petitioner is challenging
the said order by invoking writ jurisdiction of this Court under Articles 226 and
227 of the Constitution of India.

5. We have perused the impugned order passed by the Minister for State
(Revenue), Government of Maharashtra as also the affidavit in reply which is
filed by the Government. In the affidavit in reply, it is categorically admitted that
the award in respect of the land was declared on 13/08/1986 and possession of
the land was taken on 09/09/1986 and the possession was handed over to the
petitioner - authority on the same day. In the said affidavit, panchanama which
is annexed as Exhibit-B to the Petition is not disputed. Further, it is stated that by
virtue of Mutation Entry No. 993 which was certified on 10/09/1986, the name of
the petitioner was entered in the 7 x 12 Extract. A xerox copy of the Mutation
Entry is annexed at Exhibit-1 to the affidavit-in-reply filed by the Government in
which it is clearly stated that the possession of the land was taken in the
presence of panchas and the panchanama also was prepared in their presence in
respect of handing over possession of the land to the petitioner - authority.
Further, in the said affidavit, it is stated that the owners of the land were paid
compensation on 06/02/2004 as calculated by the Special Land Acquisition
Officer and a copy of the bill of payment is annexed at Exhibit-2. Thus, it is an
undisputed position that the land in question was already acquired in 1986, after
the award was passed and the possession was taken and it was handed over to
the petitioner - authority. The land, therefore, vested in the petitioner - authority
after the award was passed and possession was handed over to them.

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/pimpri-chinchwad-new-town-... Page 2 of 4



6. It would be relevant to consider provisions of Section 48 of the Land
Acquisition Act. Section 48 reads as under:

"48. Competition of acquisition not compulsory, but compensation to be awarded
when not completed.- (1) Except in the case provided for in Section 36, the
Government shall be at liberty to withdraw from the acquisition of any land of
which possession has not been taken.

(2) Whenever the Government withdraws from any such acquisition, the
Collector shall determine the amount of compensation due for the damage
suffered by the owner in consequence of the notice or of any proceedings
thereunder, and shall pay such amount to the person interested, together, with
all costs reasonably incurred by him in the prosecution of the proceedings under
this Act relating to the said land.

(3) The provisions of Part III of this Act shall apply, so far as may be, to the
determination of the compensation payable under this section."

7. From the perusal of the said section, it will be clear that the Government does
have discretion to delete any land from the acquisition proceedings as long as
the possession of the land is not taken over by the acquiring authority or is
handed over to the concerned authority for whose benefit the land has to be
acquired. In the present case, it is an admitted position that the possession of
the land was taken over by acquiring authority on 09/09/1986 and, therefore,
after the said date, it was not open for the Government to delete the land from
the acquisition proceedings.

8. It is a well settled position in law that the manner of taking possession by
panchanama has been accepted as the standard mode in which the possession is
taken and the Supreme Court has, in number of cases, laid down that this is a
normal mode of taking possession by drafting a panchanama in the presence of
panchas. Further, the provisions of Section 16 of the said Act also clearly lay
down that once the award is passed and the possession of the land is taken, the
land vests in the Government absolutely and merely because notice as envisaged
u/s 45 has not been served, it does not prevent the vesting of the property in the
Government. In our view, therefore, the impugned order passed by the Minister
is patently illegal and he has exercised jurisdiction which is not vested in him by
law. It was not open for respondent No. 2 to consider whether notice was served
in the manner provided u/s 45 or not after the entire acquisition proceedings had
been completed and the possession had been taken over by the acquiring
authority.

9. It must be also noted here that in the affidavit in reply which is filed on behalf
of the Government, the Special Land Acquisition Officer Nayana Bondarde has
not controverted the factual averments which are made in the Petition and has
also not given any justification for the order passed by the respondent No. 2.

10. In the result, we have no hesitation in holding that the impugned order
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passed by respondent No. 2 dated 27/08/2004 annexed at Exhibit-G to the

Petition, is clearly illegal. The said impugned order is, therefore, quashed and set
aside.

11. Petition is allowed in the above terms.
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