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Judgement

Inder Dev Dua, J.—This petition appears to be concluded by a Bench decision of
this Court in Samadh Parshotam Das v. The Union of India 1962 P.L.R. 1086 : ILR
1963 (1) P&H 87. The learned Counsel for the Petitioner, however, contends that
the Division Bench in the reported case did not consider the question of the
applicability of the cy pres doctrine to the case and, therefore, applying that
doctrine to the case in hand the, Petitioner is entitled to the allotted land in lieu
of the endowed land left in West Pakistan. The learned Counsel has during the
course of arguments submitted that the institution of which he claims to be a
trustee is a "Samadhi" and not a "Samadh" and, therefore, is as such capable of
moving this side of the border between Pakistan and India. The counsel has read
certain portions of the order of the Assistant Registrar-cum-Managing Officer,
Land Claims Organisation, Department of Rehabilitation, dated 22nd March, 1961
and has submitted that the officer has proceeded on the as-sumption as if the
institution in question was a Samadh. I do not think the distinction sought to be
drawn by the learned Counsel is either permissible or has otherwise any cogency.

2. In so far as the doctrine of cypres is concerned, here again, the counsel does
not seem to be on sound basis. The cypres doctrine, broadly stated, would
connote that when a general charitable intention is expressed by the donor, it
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would not be permitted to fail on the ground that the mode, if specified, cannot
be executed, and, that the law would substitute another mode as near as
possible to the mode specified. The real core of this doctrine would appear to me
to be that when the donor has prescribed a particular mode of application, which
mode is incapable of being performed, but the donor's overriding or dominant
charitable intention transcends the particular mode of the prescribed application,
the Court is entitled to carry out the dominent charitable intention as if the
particular direction did not exist at all. But when the particular mode of
application is the essence of the donor's intention and that mode becomes
incapable of being performed then the Court cannot possibly have any power to
direct any other charitable application in place of the one which has failed. In
other words, where the funds left by the donor cannot be applied in the exact
manner dictated by him, it should be applied beneficially to similar purposes by
different means, but this can be done only if a general intention of a charitable
gift is imputable to the donor. Thus, if a charitable performance is limited to a
particular object or to a particular institution and there is no general charitable
intention, then even if it becomes impossible to carry out the object, the doctrine
of cypres cannot possibly be applied. Now, if this be the true scope and effect of
this doctrine, then I am unable on the existing record, to find any material which
would show the original intent of the donor. But then, this apart, there is no
endowed property here which is to be applied according to the cypres doctrine.
What the Petitioner desires is that the Government should give him property
under the compensation law to enable him to establish an institution of which he
should be allowed to act as a trustee on lines similar to those on which Samadhi
Pir Nidhi Nath used to be run in village Mukhad in West Pakistan. The counsel has
cited three decisions in support of his contention. Ratilal Panachand Gandhi Vs.
The State of Bombay and Others, on which reliance has principally been placed
merely lays down the essential ingredients of the doctrine of cypres, but the
facts of that case have no resemblance to those before me. According to this
decision when the particular purpose for which a charitable trust is created fails
or by reasons of certain circumstances, the trust cannot be carried into effect
either in whole or in part, or where there is a surplus left after exhausting the
purposes specified by the settler, the Court will not, when there is a general
charitable intention expressed by the settler, allow the trust to fail but will
execute it cypres, that is to say, in the same way as nearly as possible to that
which the author of the trust intended. It is obvious that this observation does
not vest the Petitioner with a right to ask the Government to allot to him
property under the Compensation Act Board of Commissioners for the Hindu
Religious Endowments v. Parasram Veeraraghavacharlu, etc. AIR 1937 Mad. 750;
is equally unavailing to the Petitioner and so is Mohatap Bahadur v. Kali Pada
Chatterjee, etc. AIR 1914 Cal. 200

3. For the foregoing discussion, I do not think the Petitioner has made out any
case for entitling him to the allotment of the land in question oh the basis of
cypres doctrine. The petition thus fails and is hereby dismissed but without any
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order as to costs.
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