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Judgement

1. The 1st petitioner-House Building Cooperative Society and rest of the
petitioners being its members are knocking at the doors of this Court invoking
writ jurisdiction, in essence, for reviewing the judgment and order dated
15.07.2016 (hereafter "subject judgment") entered by a Co-ordinate Bench of
this Court in 4th respondent's W.P.N0.35912/2016 (LA-BDA) c/w his another
W.P.N0.35913/2016 whereby, the acquisition in question has been declared to
have lapsed under section 27 of the Bangalore Development Authority Act, 1976
(hereafter "BDA Act") and section 24 (2) of The Right to Fair Compensation and
Transparency in Land Acquisition, Rehabilitation and Resettlement Act, 2013
(hereafter "2013 Act").

2. R.P.N0s.512/2016 & 513/2016 are filed by the BDA and its Land Acquisition
Officer seeking review of the subject judgment and order inter alia on the ground
that the said respondent Sri.M. Sreenivas being the petitioner in W.P.N0s.35912
& 35913/2016 has procured the same by suppressing the material facts from the
Court and that he having sold the subject lands, did not have locus standi, in the
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absence of litigable interest.

3. In W.P.N0s.51417-51433/2016 and in Review Petitions, after service of notice,
the 1st respondent-State has entered appearance through the learned Addl.
Govt. Advocate Sri.B.). Eswarappa; the 2nd respondent-BDA and the 3rd
respondent-LAO of the BDA have entered appearance through their senior Panel
Counsel Sri.K. Krishna; the 4th respondent Mr.M. Sreenivas has entered
appearance through his Advocate Sri.Lokesh K.M. The respondent-BDA has filed
Statement of Objections in the Writ Petitions virtually supporting the case of the
petitioners. The 4th respondent has filed his Statement of Objections resisting
the Writ Petitions.

4. Brief facts of the case as urged by the petitioners are:

(a) Two lands which are the subject matter of the acquisition in question are: (i)
the land admeasuring 0A-37G in Sy.No.44/2 exclusively belonging to respondent-
Sreenivas and (ii) the land admeasuring 4A-09G in Sy.No.97/1A, jointly
belonging to the said Sreenivas and his brother Krishnappa M K; both the lands
are situate at Uttarahalli hobli and village, Bangalore South Taluk.

(b) During the period between 1983 and 1999, the Petitioner-Society had
entered into Agreements to Sell for buying these lands by paying a huge sum of
Rs.14,57,000.00, in all, to the land owners by State Bank of India cheques of
various dates and that the same have been duly encashed; this was in addition
to Rs.500/-initially paid in cash on 23.06.1983; the land owners had also
executed Powers of Attorney and had put the Society in the exclusive possession
too; the original title deeds comprising the lands have been delivered to the
Society; even the entries in the revenue records also came to be mutated in its
favour.

(c) After the initial transactions as aforesaid, the Society had formed a Housing
Layout; the said sites came to be allotted to the members and accordingly, sale
deeds came to be registered by the land owners through their attorneys; khata
also came to be transferred by the then Rajarajeshwarinagar City Municipal
Council subsequent to the Agreements, these lands were brought into the
acquisition vide Preliminary Notification dated 13.04.1989 followed by the Final
Notification dated 07.10.1999, issued under the provisions of BDA Act. Petitioner-
Society had unsuccessfully challenged the acquisition in Writ Petitions, Writ
Appeals and S.L.P.

(d) The award comprising the land in Sy.No.44/2 was passed on 15.12.1999 and
mediate possession was taken from the Society on 22.01.2000 and later,
Government delivered the possession to the Engineering Section of the BDA on
31.01.2000. The award comprising land in Sy.No.97/1A was passed on
06.02.2008; the mediate possession of this land was taken by the Government
from the Society on 17.03.2008 and on the same day, the possession was
delivered to the BDA. In respect of both these lands, the Possession Notification
made under Section 16 (2) of 1894 Act, was gazetted on 08.10.2009.
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(e) Since challenge to acquisition failed, the Petitioner-Society inevitably applied
for bulk allotment and the Government of Karnataka on the recommendation of
the BDA, issued the Bulk Allotment Order dated 13.05.2008 gazetted on
29.05.2008, reciting the aforesaid fact matrix. Then came the 2013 Act. The
respondent-Sreenivas got issued a Legal Notice dated 16.12.2015 at Annexure -
N, seeking to cancel the aforesaid Agreements and Powers of Attorney, as a step-
in-aid for the clandestine resumption of lands from the Petitioners.

(f) The respondent-Sreenivas with intent to defraud the Petitioner-Society and its
members, filed two cases i.e., W.P.N0.35912/2016 and W.P.N0.35913/2016,
laying a challenge to the acquisition as having become bad since the scheme
under Section 27 of the BDA Act allegedly had lapsed. He had also invoked the
provisions of Section 24 (2) of the 2013 Act. Neither the Petitioner-Society nor
its members to whom the sites have been sold by him were made parties to
these Writ Petitions. Nothing is pleaded in the Petitions about the Agreements,
Powers of Attorney, registered Sale Deeds obtained by the Petitioner- allottees
and his Legal notice purporting to recall all these.

The respondent-State or the BDA too in their Statement of Objections had not
mentioned anything about all these factuals.

5. The learned Single Judge vide subject judgment dated 15.07.2016 allowed the
Writ Petitions as under:

"25. In the result, I allow these petitions by declaring that the Scheme and the
acquisition proceedings initiated vide the impugned notifications have lapsed by
the operation of Section 27 of the B.D.A. Act and Section 24 (2) of the 2013 Act
and further that the provisions of Section 36 of the B.D.A. Act have become
inoperative in so far as they pertain to the petitioner's lands."

6. Their interest having been threatened by the subject judgment, the Petitioners
have filed these Writ Petitions seeking review of the same, the text of the prayer
notwithstanding. The respondent-BDA too has filed the aforesaid Review Petitions
contending that there are certain errors apparent on the face of the record and
also the sin of suppressio veri perpetrated by respondent-Sreenivas and
therefore, review of the said judgment is eminently warranted. The Review
Petitioners submit about the constraints the BDA had, in pointing out these
things, in hearing of those Writ Petitions in which the subject judgment has been
rendered, because of a kind of interdepartmental incommunicado that obtained
in the organization.

7. After service of notice, the State has entered appearance through the learned
Additional Government Advocate Shri. B J Eshwarappa and respondent-Sreenivas
is represented by the Advocate on record, who has filed a detailed Statement of
Objections, resisting the Writ Petitions.

8. Learned Senior Advocate Mr.G. Krishna Murthy and the learned Senior Panel
Counsel for the B.D.A, Sri. K. Krishna, appearing for the Review Petitioners
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broadly made the following submissions:

(a) the respondent-Sreenivas has obtained the subject judgment by playing
fraud on the Court inasmuch as he had taken up a false plea of continuing in
possession of the lands when the petitioners were given the possession decades
ago tat too after receiving the compensation/ consideration by SBI cheques
under several Agreements to Sell, registered Sale Deeds; Khatas were
transferred in favour of the petitioners; taxes have been paid since the years;
approved layout has been formed; several structures are built; the Government
has made bulk allotment vide Order dated 13.05.2008; all these most relevant
facts have been suppressed from the knowledge of the learned Coordinate Judge,
with a culpable intent nursed by the respondent-Sreenivas, and thus, a grave
fraud has been played on the Court and on the Writ Petitioners, clandestinely
keeping them in utter darkness.

(b) the respondent-Sreenivas having received the entire price of the land and
also other huge sums of money, all by State Bank of India cheques by way of
compensation for the lands acquired, having executed the Sale Deeds through
his lawful Attorney, did not have any vested interest in or right to the lands in
question and therefore, lacked litigable right; he could not have maintained the
Writ Petitions at all even if the allegations of fraud and abuse of process are held
not established.

(c) The Writ Petitioners who have been in the possession, having absolute
ownership over the petition lands were proper and necessary parties to the Writ
Petitions in which 4th respondent has obtained the subject judgment to their
great prejudice; admittedly, in respect of land in Sy.No.97/1A, both the
respondent-Sreenivas and his brother M.Krishnappa were the co-owners and
therefore, the said Krishnappa too was a necessary party to the said Writ
Petitions in which the subject judgment has been rendered, and therefore, it
requires to be recalled on the ground of non-impleadment of necessary party or
any explanation for not impleading him being offered.

(d) The subject judgment in review has been rendered with an error apparent on
the face of the record inasmuch as the acquisition of lands accomplished under
the provisions of special Act like the BDA Act does not lapse in terms of Section
24 (2) of 2013 Act since it is not an acquisition done under the provisions of LA
Act, 1894, especially when 4th respondent had parted with possession of the
lands and the custody of the original title deeds, having taken the compensation
amount albeit under the Agreements to Sell and the registered Sale Deeds which
are admitted in his Legal Notice. This apart, the said acquisition was done with
the consent of the land owners.

(e) The documents that have been acted upon by the Co-ordinate Judge for
holding that the possession of the land was not taken by the Government or by
the Review Petitioner from respondent-Sreenivas are only the spot inspection
mahazars and not the documents evidencing the taking of possession; in fact,
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pursuant to Agreements to Sell, Powers of Attorney and registered Sale Deeds,
the respondent-Sreenivas and his brother already parted with possession having
accepted entire sale consideration by way of compensation/consideration with
the stipulation that the Petitioner-Society should get back the compensation
deposited in the court;

9. Learned Senior Advocate appearing for the respondent-Sreenivas makes the
following submissions in justification of the subject judgment and in opposition to
its recall:

(a) The respondent-Sreenivas or anyone has not received the compensation
amount for the acquisition of the lands in question nor has he ever been deprived
of the possession of the lands; the Government or the BDA or the Petitioner-
Society never had taken possession of these lands from the land owners.

(b) The Writ Petitioners lack locus standi to maintain the present Writ Petitions
wherein, a prayer is made for setting aside the subject judgment; the Petitioners
do not have any right to or interest in the lands in question even if the alleged
Agreements, Powers of Attorney and such other contemporaneous documents
are for argument sake, assumed to be genuine.

(c) The respondent-Sreenivas had laid a challenge to the acquisition proceedings
on the ground that the Statutory Scheme having not been executed within the
period prescribed under Section 27 of the BDA Act, has lapsed; absolutely no
material is produced by the BDA to show that the Government had taken the
possession and delivered the same to the BDA, which in turn gave the lands to
the Petitioner-Society for development; that being so, the finding recorded in the
subject judgment cannot be reviewed /recalled.

(d) The challenge by respondent-Sreenivas was not to the acquisition
notifications but to the acquisition as already stated above on the ground of
lapse of statutory Scheme and therefore, the Writ Petitioners not being proper
parties much less the necessary parties, were not arraigned as respondents to
the said Writ Petitions in which the subject judgment has been rendered; the writ
being a public law remedy, whatever private rights these Writ Petitioners now
claim, could not have been adjudicated in the respondent-Sreenivas's Writ
Petitions and therefore, their non-arraignment as parties to those Writ Petitions
and non-narration of the Agreements to Sell, Powers of Attorney, Legal Notice
etc., all pale into insignificance.

(e) The case of the Petitioners that they are in possession of the property, some
of them having already put up construction and that whatever rights they want
to urge herein on the basis of the Agreements to Sell, Powers of Attorney, Sale
Deeds, Legal Notice of respondent-Sreenivas, etc., do not merit adjudication in
writ jurisdiction; there is absolutely no justification to allege fraud or abuse of
process of court against the respondent-Sreenivas.

10. I have heard the learned Senior Advocates Sri.G. Krishnamurthy and Sri.S.M.
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Chandrashekar appearing for the counsel on record for the parties; I have heard
learned Senior Panel Counsel for the BDA Sri.K. Krishna appearing for the Review
Petitioners. Learned AGA Sri.B.]. Eswarappa, appearing for the Government has
too assisted the Court. I have perused the record and read the Synopsis filed by
the private parties.

11. Fact matrix of the case as emerging from pleadings and records is:

(@) The land in Sy.No.44/2 admeasuring 0A-37G exclusively belonged to
respondent-Sreenivas, an Ex-MLA of Karnataka; the other land in Sy.No.97/1A
admeasuring 4A-09G jointly belonged to the respondent-Sreenivas and his
brother Sri.M. Krishnappa; these lands along with other were subject matter of
acquisition, and awards having been approved by the Government, the
compensation amount has been deposited before the Civil Court by the Petitioner-
Housing Society which is the beneficiary of acquisition (all this is not in dispute).

(b) Respondent-Sreenivas, his brother Sri.M. Krishnappa and other family
members of Sreenivas, having entered into several Agreements, Powers of
Attorney and other collateral documents had parted with possession of these
lands in favour of the Petitioner-Society having received Rs.14,57,000/- by State
Bank of India cheques and Rs.500/- in cash during the period between June
1983 and July 1999; they have also delivered original title deeds and the
possession of the lands in favour of the Petitioners as mentioned in the said
agreements; all this is substantiated by the documents at Annexures - A to E3 to
the Writ Petitions; this apart, the respondent - Sreenivas has admitted these
Agreements and the Powers of Attorney in his Legal Notice dated 16.12.2015
[vide paragraphs 2, 3 and 10 therein], whereby he purports to rescind the same
but not with retrospective effect.

(c) The acquisition in question was with the consent of the land owners is also
forthcoming from the said Legal Notice [vide paragraphs 10 & 12 therein] and
the Agreements to Sell and GPAs whose execution is admitted in the same Legal
Notice [vide paragraphs 10 & 11 therein]; respondent-Sreenivas specifically
admits Society's unsuccessful challenge to the acquisition as well, up to the level
of Apex Court; however, he never had laid challenge to the acquisition and he
could not have laid one either, inasmuch as along with his brother Sri.M.
Krishnappa and his own son Venkatesh babu, he too had given the consent to
the acquisition vide Agreements to Sell and GPAs that are admitted in his Legal
Notice, having received the amount through bank cheques from the Petitioner -
Society by way of compensation and not just as consideration for the
Agreements.

(d) Petitioner-Society's challenge to the acquisition having been negatived by the
Courts, the Government took mediate possession of the lands from the
Petitioners and delivered the same to the BDA way back in March 2008 which in
turn left it to Society, which was in actual holding; in the meanwhile, the
Petitioner-Society had formed the layout after obtaining the approved plan by
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paying more than Rs.41,00,000/- including the development charges which fact
is fully narrated in all the registered Sale Deeds executed by the land owners
through the undisputed GPAs [several such Sale Deeds are at Annexure - G
series].

(e) It is also established by cogent evidence at Annexures A to E Series and
other documents which are part of the writ petitions that the sites earlier allotted
in respect of which the allottees had taken the individual registered Sale Deeds
from the land owners through their lawful Attorneys got the formal allotments
confirmed as they were before. The khatas have also been transferred in favour
of the allottees and some of whom have already put up structures after obtaining
the approved plan.

12. The above fact matrix that emerges by the pleadings of the petitioners as
supported by the documents at Annexures thereto having not been disclosed by
the respondent-Sreenivas in his Writ Petitions, the learned Co-ordinate Judge of
this Court was fraudulently driven to render the subject judgment holding the
acquisition as bad on the falsely asserted ground of respondent-Sreenivas' being
in possession of the lands and the scheme having not been executed within the
statutory period. To ensure that the true facts contrary to his false assertions are
not revealed to the Co-ordinate Judge, he intentionally had not arraigned the
present petitioners as parties to his Writ Petitions, though all they were proper
and necessary parties to the adjudication of the lis since they held registered
conveyances transferring the title in their favour. Therefore, the subject
judgment obtained by fraud not only on the petitioners but also on the learned
Co-ordinate Judge, eminently needs to be reviewed and recalled since fraud
vitiates everything as roared by Lord Edward Cocke centuries ago and reiterated
by the Apex Court in S.P. Chengaluvaraya Naidu Case (1994) 1 SCC 1 and in
Meghamala Case (2010) 8 SCC 383.

13. The contention of the respondent - Sreenivas that the petitioners had held
only Agreements to Sell which do not create any interest in the suit lands vide
Section 54 of Transfer of Property Act, 1882 apart from being factually incorrect
is legally untenable inasmuch as he has specifically admitted in his undisputed
Legal Notice that he, his son Venkatesh Babu and his brother Sri.M. Krishnappa
have executed the Agreements to Sell which mention their acknowledgement of
receipt of compensation for acquisition from the Society itself through SBI
cheques; the said Agreements dated 08.11.1989, 16.10.1993 & 31.07.1999 and
the corresponding GPAs [all these are admitted in his Legal Notice] comprising
the petition lands mention about their consent for acquisition and delivery of
possession to the Society along with all title deeds.

(a) Some relevant paragraphs in the Agreement dated 08.11.1989 are extracted
as under:

"a@08 ErfodmBere” SSueddths BonlAD B8 Foend, svudlae, Brewd, eudiBd,
M8, 30T JBe 44:2 SowdE A Dbededd BwgBAd rhoed (37 mhoed) DdAeERY,
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2308 Fo0esd 26.06.1978 3€) 17203¢ So203d

083D 3ohBIT weed Bg 308, BB £:3A;, DIVER 2000 €3 oAl £:3A:, Jo3
RETIDVBTAIAS T3, VR Bz oW 1983-84Fe  ATBIULE Do) AT
deasedon®od (3e. 80,000-00) 3033, BeBALN 2, £73, 2eDeDNGY, 0m° 982 i es3,
2306313 AaD, Fo'8, TYREDBBRBENOT Jezd) DY¥DAUIS BRoTeN 2R Boed), AT oD
SR Bwee)d 9w, ¥B3wd 8Bed) Bed), BBATV:AR.

23eQ0edS RDVDEODTY, 83 DIJz3e A, 333, @é&gsémégsdoéﬂﬁ, Qezd) B3 22eeIE) AN
efABRemRGE03 DR BRIBAYL Do WHTOZAL.E

Edfodam® 38R Boeorimey, moadBnusy, 8: BETse A, T9,Ress, 83 h3AS. 8: Erfodes
B3 03:HBe AT Reed, espaT, 2wer;, 3,03, BASHOR e9ieso Boede DY, €9839,25%:3085°
23or0l,A 23),30° 3083, 3BTOTHNER 2.BBe3TPDE, "

(b) Similarly, the relevant paragraph of General Power of Attorney dated
14.10.1993 is extracted as under: :

"(5) £K3A-::éz 203N 23RT,DeRTORR E@fadmBerse?® S0nddda BeFARIR asnt £31
29330339 HEa3,03 BH2FYN 500HBE, 23303, VPO 23RS Tood) e9f:,0 JIO
2eeR e 0BSBe TYRDeIBBRBNPOT T020075eEy, VBTV TVoeS, BERBEMEY, TOHBITH
(500¥iBe i) Bew 30ZBY, 9RO Be3ed0dN BBRERRD BN Beasd, £:3A;
=0e30N Qeede e, BIO[Y, 2383, BBHER0D 9T, FoorBey, TN, T ERSA-::&
230N BRTEeN &&ﬁj)aioaﬁdoi_a}&"

(c) The relevant portion of Delivery of Possession Note at Annexure - C reads as
under:

"The said Sri M. Srinivas has appointed me and authorized me to transfer the
property in favour of the society by executing a General Power of Attorney dated
8.11.89. By virtue of General power of Attorney dated 08.11.89 I hereby deliver
the possession of the property which is described in the schedule below for
development of the land on this 18th November 1989 to the society."

(e) Similarly, the relevant paragraphs of Agreement to Sell dated 31.07.1999
read as under:

"8 weLANR FedeN Jopd, 3O =R BOHBI, OBVJ0° ReD G 3RTYRES
zoadob B,303re Bao33 THE A BRIZROR e, Fop'8, Bden JzoETE, FosHUsh

2R BREDHZASD. 3 sHedR £33 2WeDE A TYReLD, INT e e, FJoWD 388
23D IeD.

R 19933 9TVI0E) B3 23eDeHRIN 2330, B3R DY B23),e30 BEITRY, 2083Y, 23N
352,2500 BB IR 238,00 JAES 239,05° e35° QoBIM 239,08 BA,NY Fees D)
o) 200 £fnRmeNcde Te BB TPOD eI RPIE  BEASIY,  23e2iadodnn
IBREROBDIAS.
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s BNEIE A B000 TDSRYRY, FBoPTST 88, BREZHSAS. So30 FoPTHD BT
98MYR), BARR TODSHYE) FoT BION SrREHELBIHSAD.

B sDee,08 WBOTRY, PODY, S5 BB eINTHI Fe3ahoessy, BLBOHT, £ 2, 83 SAMPA3Y
R0t e9THrEh ciRaBe DFE S083 BTIHUHRY, Betse BeSBUDE) ez BedE)
SRRD Dot B w0208 EEHERELTTS. BIEE TR &3, B3RS AP Joed

3BOIDNYRY, FPRDR)DE),. IFECBID IBIDS 23RTRE A IBSVERSBIR, To=d
2w BAS. 83 BZA;,0 Beae® BN TIITH 2BSPT BRTALNRBRY,(dw. 18,500-00)
83 DR B3 8UP::0r8 TINY 308, AT JAEF 239,055 g™ QoRO3™ 238, Fo2dd 795770 3
D08 BBRERBHIAS."

The land owners had executed another Agreement on 16.10.1993 in respect of
land in Sy.No.97/1A admeasuring 4A-7G giving the possession and consent for
acquisition after admitting receipt of the entire compensation. The relevant
paragraphs of the same are extracted as under:

"2@08 ErfodimBere” SSueddths BonlAD B3 Soend, eudlag, Brewd, eu3dTBL,
M3, Be0T BB 97:1 a3y 4 238 07 rHoed DJAFR)Y, e Iodeaw 04-03-87
3 119:87-88 03y, 120:87-88:3¢ S0t OBJD F0D¥I T wews £, 3o000HED B
3,003, BVBD, S, IAAHBD Fodeaw 17-2-89 TE) FP303NT ool £, A¥GAR
2000 eserody) Je, Jo8 TYHETIRBBYDSE JIR, AR B3 ot 1987-883¢
YJINBE [e, FAOHIDH BT 2,008, 2,00 ©FB @%F) T3 TwdUPod (Bh.
1,50,000-00) 3,033, om0 208, 2DEVNPY, 90t 938 Ji e33, eedn A, Voz's,
TYRLDBBRBROR ey D¥DAUS BROTED 2y} Bl AeL,0B 233,18 Bwoed BPSE Bed
Ciclalevcrle

esHR00B  Esodes B3R TRESZ0IATY, B2 OI=3e VTR TIB, 2T AR, TVoe
8230023033008 BA €3.D. 3 AseaRaF3nH=oR Sed, ¥COeoN SBBVE £ETen FowPearsson
9T, 20T B.&.. 9 WS BReTIA. A Bowd B3 weWeIE A s3eed Ik
eonee e9sxzxo Edoé 2OTWITONOMTAR esnede 0303)T3e DFDT ®B),, 9TV 039R)TR
RN, 2,0 3eF BOFBITR WPWONMIA Jec3emoz8R JFETRE) Hed 3eITE) €933
e, BTN Qeade e3asY, SWr3odHen °Z5B85e3°CiBBEIAT?

Edd*odem® 3313 Sozaormes, moasnian) 83 BSe e, RS, 8re3tr3As3. 8: Erfode®
33 03nHBe D=3 Reed, espo8, 2mer;, 3,03, BASHOR ez Boede DY, €9839,25%3085°
23m03A, 23)S0° 03, IBTogARDR 2.8Be3TD DL,

S0 BUDEN D ATSBREhSs B0 ) AR, Bor3cdue FB 2neNPRY, TowPearzson
S0P 838 SRDERYBIANR  RIDHADIBD  2.B00RDEAS. B 8033
ABDEREI DS eN0es® V.2, ¥ZAWD JDIEARR oD adcdHde De3odhe) 320
SoBDYD303e00 ), BoBE A T BN BRERTHIDE mesSndeRe (.93 TS,
e3NEH0E3F, 2.0.0.) A, RBwodd 0de)de FTTER, TRBBP)DVBoZR DD
Suprbed)ReySodens 2eHZAS 2020weN B, T BReTBAOT BHBERES, S,
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230N 23079,ReS303) FPToE BOTT BED BoTWVODEINTE e3A,23083° B3, B Tdo."

14. On the same day i.e., on 16.10.1993, the respondent - Sreenivas, his brother
Sri.M. Krishnappa and his son Sri.Venkatesh Babu, who were all parties to the
aforesaid Agreements, have executed a General Power of Attorney at Annexure -
E1l, appointing the Honorary Treasurer of the Petitioner-Society Mr.T.V. Krishna
Murthy specifically mentioning their absolute consent for acquisition and receipt
of the compensation. The relevant paragraphs read as under:

"a@08  EdfoheRere® SSDGAT £3A;, BedE A Bodadhd) SBTmY, wHR) ev3TBE,
MHUDR [BedTW w8de Sred) 23LedNRYRY, 230,08 SoWE SBIJANRDR, Ae3edSnHY 358
Bozden VAR 23PTYRLBBRRIBRYLL BRTYRE A SBSVERLL IBa3nYTH3E3.

QBB EdsamBerse® £x300003s 83 RWEARDRY, e od 83,6300 FFeETNO
30T ReS  Bod%) Desy;  TReLBBRENYELD  TJoFpeer  wHRODIY  deB  I3D
RB0-330HBBRER 303 1983-843€) £33, SoAODH D BOID) 30RE00 £::080 TPTE B
BBDI3.

Sed, TTemeN  23079,DeoRB0NKD EdfadmBere? IedddaE  2aeFARDR ssn £:R
29e330330NE B33 H2IYN 0TH3E, 23303, VPO 23 RTYHES Food) e9f:,0D JIO
2N, VD oBSBe TS BBRIZPOD TFooTHed, VBBV TVoe'8, BRBNE,
20FBCA (Foo¥ e Ji) °cod BRI[, 930003 Bee3e303 N BB BRS BEd,
e, ¥OemeN deede A, BIOIE), 2383, VBB B8, TVowordey, 3BeDODHRY, J° I3,
230N BRTEeN &PA-:::-&egéacmﬁdogA&"

15. Subsequently, on 24.10.1993, the Attorney of the land owners have
delivered peaceful possession of the petition land in Sy.N0.97/1A to the Society
vide Delivery of Possession Deed dated 24.10.1993, a copy whereof is at
Annexure - E2. The relevant portion of the said document reads " ....... by virtue
of General Power of Attorney dated 16.10.1993, I hereby deliver the possession
of the property which is described in the schedule below for development of the
land on this 24th day of October 1993 to the Society". The schedule to this
describes "Sy.N0.97/1A which measures 4A-07G.

16. Subsequently, the Society has entered into another Agreement dated
31.07.1999 at Annexure - E3 with the land owners in respect of Sy.No0.97/1A
enhancing the compensation by additional Rs.20,000/- per Acre and accordingly,
the same has been paid by bank cheques. This was by virtue of mediation
settlement so that whatever unlawful objections the land owners had filed
against the Society before the jurisdictional officials were withdrawn
unconditionally. This amount too has been paid by SBI cheque dated 31.07.1999.

17. It is relevant to mention that even in respect of land in Sy.No.44/2
admeasuring 0A-37G, there was a similar Agreement dated 08.11.1999 at
Annexure - A, whereunder the respondent - Sreenivas being the absolute land
owner has delivered possession to the Society specifically mentioning about the
receipt of entire sale price by SBI cheque that too by way of compensation
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specifically worked out according to the provisions of Land Acquisition Act, 1894.
The relevant paragraphs therein read as under:

" ¥E0R EdfaheRere® 33heddthaE Bonded B3 SR, eudTaY, Brend, eudTBL,
M3, BedB TBe 44:2 SowdE A D3dd =wmBAd hoed (37 mboed) DAY,
2306 FoBes 26.06.1978 B 1720:3e Soadh 823 3,00&3W Sweers Bogd 8,038, 3
£3A;, DIDER 2008 &3 ey, £3A:;, B08 TYRERIDVIBAIAS I, A} 83 &oW
1983-843¢ ABIULE) Do) TAT dRwedn®od (de. 80,000-00) 30303, BrmAeD 2.8,
£33, 2e0eDNPY, ©9,0T° 93,28 i €93, DedR I, BoeS, TYHEBBIBROTE) dea) DYDAUS
BROTED 2} BRE), DN,0T Ford I Bweers 9w, ¥R GBed) Btd) BBRTVAS.

2R DBREODY, 83 BIe e, =3B, De3)BREITHSAS, Jesd) 83 2NeIIE DR
£ ABROTRE0S 9DTH) BBIBRYLL TR WQHTOBAL.E

Ecdsadam® B3N TBo0TE, TDSNRYRY, B3 HBTz3e A, TYHeI3, 3@%&@5\3. 83 Edsodes
B3 03e3)cde JFe00r3 1iees, e35393, aimeﬁé, 3,03, BAIROR 9800 Beede &3, eaésaasas"'ﬁooés"’
2porool],A $B)S0° 3083, BB0ITNER euslBe3ToedBey,”

18. Subsequently, on 31.07.1999, a Settlement Agreement was entered into as
per Annexure - C1 with the mediation of the villagers and accordingly, additional
compensation was also paid by SBI cheque in respect of land in Sy.No.44/2. The
relevant paragraphs therein read as under:

" 83 2eN FeTeoN Jomrd, 3O BB FoH¥S, 0BY0T THoEen G 3RTYHES
soahoh B,3,03re Be033 THE A BRIBPOR e, Fo8, Bden IzETE, FoeHUsh

R BREDHBAS. 3 s2edR £33 2WedE A TYReLD, INT e e, FJoWD 2888
BB 3eD.

D)3 19933 9T3I03E) B3 2eeHRIN 2330, B3R DT B23),:30 BEITIRY, 2083Y, 23N
$352,2590 BB IR 238,00 JAEsS 239,05° e35° QORI 239,08 BA,NY s D)
o) 200 £RmeNode Ie DB FPOD e RPIE  BEISIY,  23eeiadodnn
BBEROBDZAS.

85 BIE A T DBRYR), JoPTRT 338, BrEHSAS. S038 FoRTHD 2D
23Ry, BARR, DSHH) BoT BIOA SrebERoBDHSAB.

83 2e,0T8 20R0T'RY, P3ID, 83 Ded N [Fe3zdhoessy, eve3aT, £ 2.8, 83 ool
R0083 e9BNRED 0359)Te DGFe0rB 083 3BTeDUBRY, Beess 363eOUSE) e9i3e 230ed3E)
3R)NR), 0D IB WP 28HENEZTHTT. STT FoD 23593, 0359)Ee IFe0t3 3063

IBoUTNUR), SRR, TFOR[D IBIDHS eTURE A IBIEEGR[IR, T
2,2 D8AS. 83 BZA,0 Beamt BBB0ewd TATVH BT NG (de.

18,500-00) B3 BI B 83P::08 ToINY 308 AWW JALS 239,08° es5x® QORI 238, So2ch
795770 3 w003 SBRER0RTHZAS."

19. The land owners including the respondent - Sreenivas have executed and
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registered several Sale Deeds in favour of petitioner-allottees, to which the
Petitioner-Society also joined as a Confirming Party. The copies of these Sale
Deeds are produced at Annexures - G series. In the sample Sale Deed dated
05.06.2004 at Annexure - G1, the relevant paragraphs therein are texted as
under:

"WITNESS AS UNDER:

Whereas the CONFIRMING PARTY, is a registered Co-operative Society.
Registered under Co-operative Societies Act 1959, having its object of procuring
lands in and around Bangalore City and forming residential layouts. In
furtherance of its object, has owned lands in Sy.no.1, 2/1A, 2/1B, 2/2, 3, 4/1, 2,
3, 5,5 Old No.8, 8D, (new Nos.32/P, 37(P)) 12, 13(P), 14, 15/1, 15/2, 22, 23/1,
23/2A, 23/2C, 23/3, 24/1, 24/2, 25, 26/1, 26/2, 27, 28(P) 30/1A, 30/1B(P) 31
situated at Vaddarapalya Village and Sy. Nos. 43, 44/2, 50, 51, 52, 53, 91(P),
92, 93(P), 94, 95/1A, 95/1B, 96, 97/1A(P), 97/1B, 97/2, 99, 100, 101(P), 102
situated at Uttarahalli Village, Uttarahalli Hobli, Bangalore South Taluk, Bangalore
through proceedings under Land Acquisition Act and also under sale agreements
by paying full sale consideration and GPA in all totally measuring to an extent of
134 Acres 07 Guntas.

WHEREAS the vendor, having received the full sale consideration against the sale
agreement in respect of said land has executed General Power of Attorney in
favour of the lawful attorney herein i.e., First part and the General Power of
Attorney holder has handed over the possession of the said land to the
Confirming party herein for formation of residential layout. And

WHERAS the Bangalore development Authority, Bangalore by its communication
vide No. BDA/TPM/1493/97/98 dt.2/12/1997, has intimated the approval of
layout plan in favour of the society in respect of the above lands. And

WHEREAS the confirming party herein has formed the residential layout as per
the approved layout plan in accordance with specification and norms of
Bangalore Development Authority in the said land by providing all the basic
amenities like Roads, Drains, Under Ground Drain, Water Supply and Street
Lights etc.,

WHEREAS the Govt. of Karnataka vide Notification # UDD/631/MWX/2000 dated
08-01-2002, has handed over the entire layout of Poornaprajna House Building
Co-operative Society Ltd., layout formed at Vaddarapalya and Uttarahalli village
to Sri. Rajarajeshwari City Municipal Council Jurisdiction, and in pursuance of the
same Sri. Rajarajeshwari City Municipal council, raised demand for the payment
of developmental charges and conversion fee in respect of the said land, and the
same has been paid by confirming party herein. And"

20. Not only suppressing the delivery of possession of the land to the Society
pursuant to the Agreements, Powers of Attorney and other several registered
Sale Deeds in favour of its members wherein, the formation of the layout with
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the approval has been accomplished and further after the Government vide
Order dated 13.05.2008 has made Bulk Allotment, the respondent - Sreenivas
had filed the Writ Petitions without making the Society and the allottees as
parties thereto. He had taken up all pleas and contentions contrary to evidentiary
material, and thereby obtained the subject judgment by fraud and duplicity. He
has also misdirected the learned Co-ordinate Judge both in law and facts. This
act and conduct of the respondent -

Sreenivas amounts to a gross abuse of process of the Court, apart from rank
fraud and duplicity.

21. This apart, the Powers of Attorney which again are admitted, gave raise to
registered Sale Deeds in favour of the petitioner-allottees, the 1st petitioner -
Society being the confirming party. For the same reason, the contention that
these petitioners were not necessary parties to his earlier Writ Petitions wherein
challenge was laid to the acquisition only on the ground of lapse of scheme, is
liable to be rejected. The reliance on the decision of the Apex Court in Satish
Kumar Gupta Vs. State of Haryana in C.A.N0.1587-1636/2017 is misconceived
since the members of the Petitioner-Society herein are not the post acquisition
allottees but the buyers of sites by registered Sale Deeds executed by the lawful
Attorney of the land owners.

22. The fraud, the suppression of material facts and the systematic abuse of law
and judicial process perpetrated by respondent-Sreenivas on all the stake holders
render this Court incapable of resisting reproduction of what the Apex Court in
the case of KRISHAN YADAV vs. STATE OF HARYANA, AIR 1994 SC 2166 at
paragraph 17 had observed:

"Having regard to all the above, the irresistible conclusion is "fraud has reached
its crescendo". Deeds as foul as these are inconceivable much less could be
perpetrated. We are reminded of the words of Shakespeare:

"Thus much of these, will make Black, white; foul, fair; wrong, right; Base,
noble; Ha, you gods! Why this?" (Timon of Athens, Act IV, Sc.3)

23. The learned Co-ordinate Judge was misled to believe that the respondent -
Sreenivas had never parted with the possession of the lands; the lands were not
developed by the Petitioner-Society and thus, the scheme was not executed
within the statutory period. On that premises, the learned Judge in all solemnity
has entered the subject judgment. As already mentioned above, the lands have
been the subject matter of acquisition by consent of the land owners as
mentioned in the Agreements to Sell which are admitted by respondent -
Sreenivas in his Legal Notice; the Petitioner-Society has developed a huge layout
of more than 113 Acres after obtaining the approved Layout Plan which is fully
described in the registered Sale Deeds that are not in dispute; allotments have
been made in favour of the members and some of them have put up the
structure already after obtaining the approved building plan. Khatas have been
transferred after the execution and registration of the Sale Deeds by the
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Attorneys of the land owners.

24. As already stated above, the acquisition of the land was accomplished by
delivery of possession and payment of compensation through SBI cheques with
the consent of the land owners. The respondent - Sreenivas having retained no
right whatsoever in respect of these lands, had no litigable interest to maintain
his Writ Petitions in which he succeeded by fraud, duplicity and abuse of process
of Court. It is only these petitioners who have the vested interest in the petition
lands and therefore, the litigable interest, too. That being so, the ground urged
by Sreenivas in his Writ Petitions as to the lapse of statutory scheme apart from
being factually incorrect, was legally untenable. Even otherwise also, merely
because allegedly the scheme lapses, that per se will not result into reversion of
the acquired land to the erstwhile land owners as held by the Apex Court in
Chandrashekar's Case (2012) 12 SCC 133, paras 25 to 31 and also in the case of
Offshore Holdings Pvt. Ltd vide (2011) 3 SCC 139, paras 36 to 39. The Rulings of
this Court cited at the Bar arguably voicing the contra, have not been specifically
referred to, though they were adverted.

25. The above apart, the Government has made the bulk allotment of the
petition lands in favour of the Petitioner-Society specifically narrating the
circumstances repugnant to the case of respondent-Sreenivas and consistent
with that of the Petitioners herein. Section 27 of the BDA Act reads as under:

"27. Authority to execute the scheme within five years - Where within a period of
five years from the date of the publication in the Official Gazette of the
declaration under sub-section (1) of Section 19, the authority fails to execute the
scheme substantially, the scheme shall lapse and the provisions of Section 36
shall become inoperative".

This Section by its very text, structure and architecture becomes invocable only
when the BDA is executing the Scheme by forming its own layout as
contradistinguished from a private body/individual like the petitioner-Housing Co-
operative Society herein which has formed a private layout with the approved
plan and an ex post facto Bulk Allotment of the lands has been made vide
Government Order dated 13.05.2008. In other words, the land acquired by the
Government and allotted to a Housing Society does not fit into the frame of
Section 27 for invalidation of acquisition, may be subject to all just exceptions.

26. One more aspect relating to alleged lapse of Scheme is pertinent. In
computing delay in the execution of the Scheme, the relevant date is the one
when possession of the land is taken and not from the date of passing of the
award. Thus the period of five years specified in Section 27 as from the date of
publication in the official gazette of the declaration u/s.19(1) of the Act has to be
construed as from the date of taking possession of the lands acquired vide
M.B.RAMACHANDRAN vs. STATE, ILR 1992 KARNTAKA 174 (DB). Added to this,
the lapse of Scheme for its non-execution within five years is not ipso facto. This
Court has recognized certain circumstances as being the plausible explanation for
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the delay in the execution of the Scheme. When delay is attributable to the
filibustering litigations challenging the acquisition by the owners of acquired
lands or by the purchasers to whom owners allegedly agreed to sell the said
lands, having parted with possession thereof on receiving the sale price by way
of compensation for the consent acquisition, as has happened in this case,
Section 27 does not avail for invalidating the acquisition on the ground of lapse
of Scheme vide ASHIT SHETTY vs. STATE, (2002) 3 KAR LAW JOURNAL 2408 and
KANTHAMMA vs. STATE, ILR 1984 KARNATAKA 1494 (DB).

27. The learned Co-ordinate Judge was again mis-directed even in law as to the
applicability and otherwise invocability of the provisions of Section 24 (2) of the
2013 Act to the acquisition in question, which admittedly was under the
provisions of the BDA Act. The Apex Court in the case of Anusuya Bai, AIR 2017
SC 904, has ruled that the provisions of Section 24 of the 2013 Act do not apply
to the acquisitions done under the legislations/ Acts other than the Land
Acquisition Act, 1894.

28. The argument advanced on behalf of respondent - Sreenivas that the present
Writ Petitioners were not necessary parties to his Writ Petitions, challenge to the
acquisition having been founded on lapse of statutory scheme and consequently,
these petitioners now too lack the locus standi to seek the review/recall of the
subject judgment, is too farfetched. Countenancing such a contention amounts
to virtually placing premium on the fraud perpetrated by respondent-Sreenivas
not only on the Writ Petitioners herein but also on this Court. The Apex Court,
time and again has reiterated that the party approaching the Court sans "clean
hands, clean head and clean heart" and invoking the writ jurisdiction of the
courts should be non-suited at the threshold, on that ground alone, without
going into merits of the matter. This principle of great sanctity to the
adjudicatory process squarely applies to the respondent - Sreenivas.

29. In any circumstance, the magistra dicta vide Subject Judgment as to the
lapse of scheme under Section 27 of the BDA Act and Section 24 (2) of the 2013
Act even otherwise also presumably would have enured to the benefit of the
petitioners and other allottees by virtue of doctrine of feeding the title by grant
vide Section 43 of the Transfer of Property Act, 1882 inasmuch as, with them has
been shown to be the possession of the petition lands all through, and in them
lies the title thereto. Although Writ Court ordinarily does not take up adjudication
of disputes involving private law, this Court so far as the applicability of the
doctrine of feeding the title by grant has taken prima facie cognizance of the fact
matrix as established by unimpeachable evidentiary material on record including
the admission of respondent-Sreenivas in his legal notice. However, this aspect of
the matter does not need deeper deliberation because of the nature of the relief
now being granted to the petitioners, herein below.

30. In the above circumstances, these Writ Petitions and the Review Petitions
succeed; the common Judgment and Order dated 15.07.2016 made by the
learned Co-ordinate Judge of this Court in W.P.N0s.35912/2016 & 35913/2016
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having been reviewed, stand recalled; the W.P.N0s.35912/2016 & 35913/2016
filed by respondent - Sreenivas are dismissed with costs as quantified down
below.

31. CIRCUMSTANCES WARRANTING IMPOSITION OF COSTS:

The respondent-Sreenivas is an Ex-MLA from the State and happens to be a
former member of Bangalore Development Authority. He has obtained the
subject judgment now recalled, by playing fraud not only on the Petitioner-
Housing Society and the allottees of the sites, the BDA but also on the Co-
ordinate Judge of this Court by militantly false assertions about possession of the
lands and lapse of Scheme; he had suppressed about the acquisition being with
consent and he and other land owners having received huge sums of money by
way of compensation for the acquisition and not just by way of consideration for
the Agreements to Sell; this amount has been paid by State Bank of India
cheques; he has also suppressed about the formation of approved layout of
gigantic extent of 113 Acres inclusive of petition lands by the Society and
execution & registration of several Sale Deeds in favour of the allottees,
admittedly by his Attorneys and of his brother. Petitioners were not impleaded
and so also the other land owners lest their impleadment should lead to
revelation of true factuals to the Court. It can be presumed by the circumstances
narrated hereinabove that respondent-Sreenivas could have had a role in Review
Petitioner-BDA not revealing all the facts in its Statement of Objections to his
Writ Petitions. He had used law and Court process as instruments of fraud and
thereby, polluted the stream of justice.

No mitigating circumstances are notified by the learned counsel for the
respondent-Sreenivas, when he was specifically heard as to the likely imposition
of costs, his request for adjournment on the ground of unavailability of learned
Senior Counsel, having been not acceded to. Therefore, the costs are imposed as
under:

The respondent-Sreenivas shall pay a sum of Two Lakh Rupees to the Petitioner -
House Building Cooperative Society, and Fifty Thousand Rupees to each of the
other 16 Writ Petitioners, and further, another sum of One Lakh Rupees to the
Review Petitioner - BDA, by way of costs, within eight weeks.
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