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Judgement

1. In exercise of powers conferred by Section 3 of the Essential Commodities Act,
1955, Sugar Control Order 1966 was issued by the Government of India, Ministry
of Agriculture. Clause 5 of that Order empowered the Central Government to
issue directions, inter alia, to recognised dealers regarding production,
maintenance of stock, storage, sale, grading, packing, making weighment,
disposal, delivery and distribution of sugar.

2. By Order No. GSR-410-E/Ess. Com./Sugar dated the 14 of July, 1980 the
Central Government issued the following directions :

In exercise of the powers conferred by Clause 5 of the Sugar (Control) Order,
1966, and in supersession of the order of the Government of India in the Ministry
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of Agriculture (Department of Food) No. GSR-60 (E)/Ess. Com./Sugar, dated the
26 February, 1980, the Central Government hereby directs that no recognised
dealer shall keep in stock at any time-

(1) Vacuum pan sugar, in the places mentioned below, in excess of the quantities
mentioned against each-

(i) in Calcutta and extended area-

(a) recognised dealers who import sugar from outside West Bengal-3,500
quintals;

(b) other recognised dealers-250 quintals;

(ii) in other places-

(a) in cities and towns with a population of one lakh or more-250 quintals;

(b) in other towns with a population of less than one lakh-100 quintals.

(2) Khandsari (open pan sugar) in excess of 250 quintals.

Provided that no recognised dealer shall hold any stock of Vacuum pan sugar or
Khandsari (open pan sugar) for a period exceeding ten days from the date of
receipt by him of such stock of sugar or Khandsari.

Provided further that nothing in this Order shall apply to the holding of stocks of
sugar-

(i) on Government account; or

(ii) by the recognised dealers nominated by a State Government or an officer
authorised by it to hold such stock for distribution through fair price shops; or

(iii) by the Food Corporation of India.

Explanation :For the purpose of this Order, "Calcutta and extended area" means
the areas specified in the Schedule to the notification of the Government of West
Bengal No. 7752 F.S./14-R-92/61, dated the 16 December, 1964.

3. The petitioners in this groups of petitions, who are dealers in sugar, seek to
challenge the constitutional validity of the said order on three grounds ; (1) the
impugned order is not covered by Section 3 of the Essential Commodities Act and
is ultra vires; (2) the impugned order imposes unreasonable restrictions on the
right of the petitioners to carry on their trade and so it is violative of Article 19(1)
(g) of the Constitution; (3) the impugned order is also violative of Article 14 of
the Constitution for two reasons : (a) the petitioners have been singled out for
hostile treatment from other dealers of sugar at Calcutta, (b) the impugned
order is unreasonable and impracticable.

4. Shri Shanti Bhushan, senior counsel appearing in one of the petitions viz., Writ
Petition No. 3846 of 1981, took up the first point and urged that the impugned
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order is not covered by any of the clauses of Section 3 of the Essential
Commodities Act.

5. Section 3 of the Essential Commodities Act, 1955, insofar as it is material for
the purposes of this case, reads :

3. (1) If the Central Government is of opinion that it is necessary or expedient so
to do for maintaining or increasing supplies of any essential commodity or for
securing their equitable distribution and availability at fair prices, or for securing
any essential commodity for the defence of India or the efficient conduct of
military operations it may, by order, provide for regulating or prohibition the
production, supply and distribution thereof and trade and commerce therein

(2) With prejudice to the generality of the powers conferred by Sub-section (1),
an order made thereunder may provide-

(a)........ (b)........ (c)........ (d) for regulating by licences, permits or otherwise
the storage, transport, distribution, disposal, acquisition, use of consumption of,
any essential commodity.

6. The language of Section 3(1) coupled with Clause (d) of Sub-section (2) of
Section 3 is wide enough to cover the impugned order. Section 3(1) authorises
the Central Government to pass an order for regulating or prohibiting the
production, supply and distribution of an essential commodity and trade and
commerce therein if it is of opinion that it is necessary or expedient to do so for
securing the equitable distribution and availability at a fair price of the essential
commodity. The same power has been made more specific by Clause (d) of Sub-
section (2) of Section 3, which provides for regulating by licences, permits or
otherwise, the storage, transport, distribution, disposal, acquisition, use or
consumption of, any essential commodity. Sugar, which term includes khandsari,
is an essential commodity and over the years it has become a scarce commodity.
In the public interest it became essential to pass the impugned order to secure
its equitable distribution and availability at fair prices. To that end it became
necessary to prevent hoarding and black-marketing. The expression "to secure
their equitable distribution and availability at fair prices" is wide enough to cover
the impugned order. Likewise, the expression "storage and distribution" used in
Clause (d) of Sub-section (2) of Section 3 should be given a liberal construction
to give effect to the legislative intent of public welfare. So construed, the
impugned order is fully protected and is not ultra vires Section 3 of the Essential
Commodities Act, 1955.

7. This leads us to the second contention, namely, the impugned order being
violative of Article 19(1)(g) of the Constitution inasmuch as it imposed
unreasonable restriction on the right of the petitioners to carry on trade or
business.

8. A person has a right to carry on any occupation, trade or business and only
restriction on this unfettered right is the authority of the State to make a law
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imposing reasonable restrictions under Clause (6). The expression 'reasonable
restrictions' signifies that the limitation imposed on a person in enjoyment of that
right should not be arbitrary or of an excessive nature beyond what is required in
the interest of the public. No cut and dry test can be applied to each individual
statute impugned, nor an abstract standard or general pattern of reasonableness
can be laid down as applicable in all cases. The Court in each case has to strike a
proper balance between the freedom guaranteed by Article 19(1)(g) and the
social control permitted by Clause (6) of Article 19. By the impugned order the
Central Government has only put an embargo on the dealers on keeping sugar in
excess of the quantity specified. It was passed only with a view to prevent
hoarding and black-marketing, and to ensure equitable distribution and
availability of sugar at fair prices in the open market.

9. Reliance was placed by Shri Shanti Bhushan on State of Mysore v. H.
Sanjeeviah. [1967] 2 S.C.R. 360 In that Case the State Government of Mysore
had framed rules to regulate the transit of timber, firewood, charcoal and
bamboos from all lands in exercise of powers conferred by Section 37 of the
Mysore Forest Act 11 of 1900. By Rule 2 framed on October 13, 1952, it was
provided that no person shall import forest produce into, export forest produce
from, or move forest produce within, any of the areas specified in Schedule A
unless such forest produce is accompanied by permit prescribed in Rule 3. On
April 15, 1959 the State of Mysore issued a notification adding a proviso to Rule
2 which read as follows :

Provided that no such permit shall authorise any person to transport forest
produce between sun set and sun-rise in any of the areas specified in Schedule A.

By another notification dated September 14, 1960 the State Government
introduced the second proviso to Rule 2 which read :

Provided further that permission may be granted to timber merchants on their
request to transport timber upto 10 p.m. (22 hrs) under the following conditions :

(i) the party who wishes to avail of the concession should pay a cash deposit of
Rs. 1000 as security for the compliance with the timber transit rules as in force;

(ii) that the deposit may be forfeited to government for breach of any of the
conditions of the timber transit rules.

The dealers in timber challenged the two provisos on the grounds inter alia that
they were beyond the rule making authority conferred upon the State
Government by Section 37 of the Mysore Forest Act 11 of 1900 and in any event
the provisos imposed unauhorised restrictions on the freedom of trade,
commerce and intercourse. The High Court held that the State Government while
seeking to regulate the transport of timber stopped transport altogether. this
Court upholding the order of the High Court observed :

Power to impose restrictions of the nature contemplated by the two provisos to
Rule 2 is not to be found in any of the clauses of Sub-section (2) of Section 37.
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By Sub-section (1) the State Government is invested with the power to regulate
trans port of forest produce "in transit by land or water." The power which the
State Government may exercise is however power to regulate transport of forest
produce, and not the power to prohibit or restrict transport, Prima facie, a rule
which totally prohibits the movement of forest produce during the period
between sun-set and sun-rise is prohibitory or restrictive of the right to transport
forest produce. A rule regulating transport in its essence permits transport,
subject to certain conditions devised to promote transport.

10. this Court further observed :

If the provisos are in truth restrictive of the right to transport the forest produce,
however, good the grounds apparently may be for restricting the transport of
forest produce, they cannot on that account transform the power conferred by
the provisos into a power merely regulatory.

The facts of the present cases are materially different from the facts of H.
Sanjeeviah's case (supra). In that case the impugned provisos to Rule 2
completely prohibited the transport of the forest produce between sun-set and
sun-rise. But in the cases in hand the direction enjoined a recognised dealer not
to keep sugar in stock at any time in excess of the quantity specified therein. It
only seeks to regulate the limit of storage of sugar and does not prohibit its
storage. The case of H. Sanjeeviah, therefore, is not of much help to the
petitioners herein.

11. In Laxmi Khandsari and Others Vs. State of U.P. and Others, this Court made
the following observations about reasonable restrictions on the right conferred by
Article 19(1)(g) of the Constitution in the following terms :

As to what are reasonable restrictions would naturally depend on the nature and
circumstances of the case, the character of the statute, the object which it seeks
to serve, the existing circumstances, the extent of the evil sought to be remedied
as also the nature of restraint or restriction placed on the rights of the citizen. It
is difficult to lay down any hard and fast rule of universal application but in
imposing such restrictions the State must adopt an objective standard amounting
to a social control by restricting the right of the citizens where the necessities of
the situation demand. The restrictions must be in public interest and are imposed
by striking a just balance between the deprivation of right and the danger or evil
sought to be avoided. If the restrictions imposed appear to be consistent with the
directive principles of State policy they would have to be upheld as the same
would be in public interest and manifestly reasonable. Further, restrictions may
be partial, complete, permanent or temporary but they must bear a close nexus
with the object in the interest of which they are imposed. Another important test
is that restriction should not be excessive or arbitrary. The court must examine
the direct and immediate import of the restrictions on the rights of the citizens
and determine if the restrictions are in larger public interest while deciding the
question that they contain the quality of reasonableness. In such cases a
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doctrinaire approach should not be made but care should be taken to see that
the real purpose which is sought to be achieved by restricting the rights of the
citizens is subserved. At the same time, the possibility of an alternative scheme
which might have been but has not been enforced would not expose the
restrictions to challenge on the ground that they are not reasonable.

Judged in that light and on an overall consideration of the various aspects of the
matter, restrictions put by the impugned order can by no means be said to be
unreasonable. It is only regulatory and not prohibitory.

12. We now take up the last contention, namely, the impugned order being
violative of Article 14 of the Constitution. The learned Counsel seeks to invoke
Article 14 on two grounds: (1) the impugned order applies two standards, one
for the dealers, at Calcutta, who had been authorised to keep 3,500 quintals at
one time, while the dealers at other places have been authorised to keep only
250 quintals in cities with a population of one lakh or more, and only 100
quintals in other towns with a population of less than one lakh.

13. The fixation of limits for storing sugar in Calcutta and other places is not
arbitrary but is based on reasonable classification. The government is the best
judge of the situation in a particular State and that quantity of sugar will meet
the exigencies of the situation at a particular place is purely a governmental
function For one, Calcutta serves as a feeder line to meet the requirements of
sugar to the eastern part of the country, and therefore, the stocks of sugar to be
held by the dealers in Calcutta are not required for consumption in Calcutta
alone. Besides, Calcutta being far away from the sugar manufacturing units in
Bihar and Uttar Pradesh, from where bulk of supplies are obtained, sugar is
transported by the wholesale dealers in railway wagons which take sometime
unusually longer time in transit. These and various other factors have been taken
into consideration by the Government while fixing the storage limits of sugar for
the dealers in Calcutta.

14. His second ground for invoking Article 14 of the Constitution is that the
impugned order is unreasonable and impracticable in that no dealer can be sure
of the sale of sugar on any particular day. If per chance a dealer is not able to
dispose of the excess sugar on a particular day he would expose himself to
punishment under the Act. No provision has been made in the order or in the
rules for the purchase by the Government of the excess sugar. For the State it
was contended that similar orders with regard to wheat came up for
consideration in this Court in Suraj Mai Kailash Chand and Ors. v. Union of India
and Anr. Writ Petitions Nos. 8334-48 of 1981 decided on September 25, 1981
(unreported case) and Bishambhar Dayal Chandra Mohan and Ors. etc. v. State
of Uttar Pradesh and Ors. etc. Writ Petitions Nos. 2907-2908 of 1981 and
connected Writ Petitions (a group of 505 writ petitions) decided on November 5,
1981, when this Court upheld the validity of these orders. In view of the decision
of this Court in those cases it is not open to Shri Shanti Bhushan to challenge the
constitutional validity of the impugned order.
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15. Shri Shanti Bhushan, however, refutes the argument and says that those
decisions do not stand in the way of the petitioners. The situation with regard to
wheat was quite different inasmuch as Clause 25 of the impugned order in Suraj
Mal's case (supra) provided that the State Government or the Collector or the
Licensing Authority may issue directions to any dealer with regard to purchase,
sale, disposal, storage or exhibition of the price and stock list of all or any of the
trade articles. But there is no such provision in the impugned order in the instant
case and, therefore, the dealers can expose themselves to punishment merely
because at any particular point of time the stock was in excess of the prescribed
limits. Bishambhar Dayal's case (supra) also related to wheat. There was a
scheme for the procurement of wheat by the State Government but there is no
such scheme in respect of sugar. This fact distinguishes the present case for the
facts of the aforesaid decision.

16. The argument though attractive cannot be accepted. Over the years sugar
has become a scare commodity and people have to purchase it even at a
prohibitive price. In the circumstances it cannot be expected that the dealers
would not be able to sell the sugar in their stock. There is absolutely no difficulty
in selling the sugar at any time at the prevalent market price. If in a rare case
there is difficulty on that score we hope and trust that the concerned
Government would allow a reasonable time within which the petitioners are
permitted to dispose of the excess quantity of sugar, if any. In any case, in some
given case there may be some hardship but it cannot be said on that account
that the impugned order is violative of Article 14 of the Constitution.

17. For the foregoing discussion the writ petitions must fail. They are accordingly
dismissed. In the circumstances of the case there shall, however, be no order as
to coasts.
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