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Judgement

P.K. Misra, J.—The present appeal under Clause 15 of the Letters Patent was filed
by the plaintiff. During pendency of the appeal, on his death, the legal
representatives have been impleaded as appellants 2 to 8. The appeal is confined
to items 9 and 17 of the suit schedule.

2. The suit was filed for partition claiming 1/5th share in the suit schedule
properties. The trial Court had decreed the suit in part in respect of items 1, 2, 3,
6 to 18, 20, 22 to 24 and 28 and rejected the claim for partition in respect of
items 4, 5, 19, 21, 25 to 27, 29, 30, 31 and 32 of the suit schedule properties.
The plaintiff was arrayed as the first respondent and defendants 4 and 5 were
arrayed as respondents 2 and 3 in the first appeal. Even though the appeal was
filed in respect of the decreed items of property, as apparent from the judgment
of the learned single Judge, at the time of final hearing, the appellants before the
single Judge confined their submissions with regard to items 9 and 17 of the suit
schedule properties. A cross-objection had been filed by the plaintiff as well as
Defendant No. 4 claiming that the suit should have been decreed in respect of
items 4, 5, 19, 21, 25 to 27, 29, 30, 31 and 32 of the suit schedule properties.

3. Learned single Judge allowed the appeal in relation to items 9 and 17 and held

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/pr-kannaiyan-died-and-others-... Page 1 of 12



that such properties were self-acquired properties of defendants 1 and 2
respectively and were not liable to be partitioned. Learned single Judge however
confirmed the part decree for partition in respect of other properties. Learned
single Judge also dismissed the cross-objection in respect of the properties for
which the suit for partition had been dismissed. Learned single Judge also found
that dismissal of the suit in respect of item 19, which was found to have been
purchased by Defendant No. 5, could not be challenged as such Defendant No. 5
was not arrayed as a party in the cross-objection. The present appeal at the
instance of the plaintiff is confined to items 9 and 17 of the suit schedule
properties. Therefore, the decree of the trial Court as confirmed by the learned
single Judge has become final so far as all the properties save and except items
9 and 17.

4. At this stage, it is profitable to notice the relationship between the parties as
described in the suit and it is not necessary to notice in detail the subsequent
substitutions which have taken place either at the time of first appeal before the
learned single Judge or during pendency of the appeal before the Division Bench,
save and except stating that the plaintiff who had filed the present appeal having
been expired, his legal representatives have been substituted. The original
plaintiff and defendants 2 to 4 are the sons of Defendant No. 1, and Defendant
No. 5 is the daughter of Defendant No. 1.

5. As per the plaintiff''s case, item No. 9 of the suit schedule property was
purchased in the name of Defendant No. 1, who was the Karta of the family at
that stage, with the help of the joint family income and subsequently item No. 17
was purchased from and out of the joint family income in the name of Defendant
No. 2.

6. During pendency of the suit for partition before the trial Court, item No. 9 of
the plaint schedule was purchased by Defendant No. 6, who was subsequently
impleaded as a party in the suit. The case of the Defendant No. 1 is that the joint
family property was not sufficient to maintain the family and as such, there was
no surplus and the property covered under item No. 9 was purchased by him
from out of his separate means. It was stated that certain properties had been
gifted to him by his paternal uncle and he was also cultivating certain lands as a
cultivating tenant. So far as item No. 17 is concerned, the specific plea was that
Defendant No. 2 was a teacher and he had purchased the said property from out
of his own means.

7. The trial Court found that the property which had been allegedly gifted by the
paternal uncle of the first defendant was in fact blended with the joint family
properties and as such, such property was liable to be partitioned. It was further
held by the trial Court that since there was no other property of Defendant No. 1
and the properties had been blended, the property under item Nos. 9 and 17 had
been purchased out of the joint family income and as such they were liable to be
partitioned.
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8. Learned single Judge has reversed the findings of the trial Court so far as they
relate to item Nos. 9 and 17 are concerned by observing that the plaintiff was
required to prove his case and in the absence of any categorical evidence with
regard to surplus from the joint family property and since the properties under
item Nos. 9 and 17 were recorded in the name of defendants 1 and 2
respectively, the decree for partition in respect of such properties cannot be
sustained. In view of the above conclusion, the learned single Judge further
observed that the alienation made by Defendant No. 1 in favour of Defendant No.
6 during pendency of the suit could not be challenged.

9. Learned counsel appearing for the appellants, who are the Ilegal
representatives of the original appellant, has raised the following contentions:

(i) Kasthar, daughter of Defendant No. 1, who was originally impleaded as
Respondent No. 5 in the appeal filed by defendants 1 to 3 and 6, was given up
during pendency of such appeal before the learned single Judge and the suit
being one for partition, in the absence of a co-sharer, the appeal had become
incompetent, more particularly when during pendency of the first appeal before
the learned single Judge, the original Defendant No. 1, the father, had expired,
and as such the fifth defendant had right to succeed along with others to the
properties of the deceased, who was Respondent No. 1 in the appeal before the
learned single Judge.

(ii) The property under item No. 9 had been purchased in the name of Defendant
No. 1 at a stage when he was admittedly Karta of the family and even assuming
that there was no sufficient surplus from the joint family property, in the absence
of any independent source of income for Defendant No. 1, such acquisition must
be taken to be from the income of the joint family property of which admittedly
the Defendant No. 1 was in actual possession as Karta.

(iii) There was no evidence that there had been any partition between the father
and uncle of Defendant No. 1, and the property, which was allegedly obtained
from the paternal uncle of defendant No. 1, must be taken to be the joint family
property and at any rate such property had been blended with the joint family
properties and as such keeping in view the extent of such property, it must be
taken that there was sufficient surplus to purchase the properties under item
Nos. 9 and 17.

10. Learned counsel appearing for the respondents supported the decision of the
learned single Judge and has submitted that in fact the learned single Judge has
discarded the story of blending and has rightly come to the conclusion that there
was no surplus and the plaintiff had failed to prove his case.

11. Coming to the first contention, it is the submission of the learned counsel
appearing for the appellant that Defendant No. 5, the daughter, being a co-
sharer, particularly after the death of Defendant No. 1 the appeal had become
incompetent in her absence, and therefore, the learned single Judge should not
have interfered with the decree of the trial Court in respect of item Nos. 9 and
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17, particularly when the learned single Judge rejected the cross-objection of the
plaintiff and Defendant No. 4 in respect of item No. 19 on the ground that
Defendant No. 5 was not a party to the cross-objection. In support of his
contention that in the absence of co-sharer, a suit for partition is not
maintainable and it is liable to be dismissed on such ground alone, he has cited
several decisions including the decision of the Supreme Court
Kanakarathanammal Vs. V.S. Loganatha Mudaliar and Another, . There is no
necessity to refer specifically to the principles discussed in such decision and
other similar decisions cited by him as the aforesaid proposition is a well settled
principle of law. However, it has to be seen whether such principle has any
application to the present case.

12. It has to be borne in mind that Defendant No. 5 had been included as a
defendant not because she was one of the co-sharers in the joint family property
(Amendment conferring such right on unmarried daughters came much later).
She was impleaded as a party because in one of the properties, i.e., item No. 19,
the sale deed stood in her name and the contention of the plaintiff is that such
property was acquired from the income of the joint family properties in the name
of the daughter. Such contention of the plaintiff had been rejected by the trial
Court and the suit had been dismissed in respect of such claim. Appeal was filed
by some of the other defendants because as per the other defendants, other
separate properties were directed to be partitioned. In other words, the
defendants, who had filed the appeal, had no grievance at all against the
dismissal of the suit for partition in respect of item No. 19. This being the
position, defendants 1 to 3 and 6 had rightly given up Defendant No. 5 in their
first appeal filed before the learned single Judge. Dismissal of the cross-objection
on the ground that Defendant No. 5 was not a party to the cross-objection was
obviously correct and at any rate, no further appeal had been filed by the plaintiff
or Defendant No. 4, who were the cross-appellants.

13. It was also contended that whatever might have been the position at the
time of filing the appeal, after the death of Defendant No. 1, who was Appellant
No. | in the appeal, Defendant No. 5, who had already been given up as a
respondent, should have been served with notice in view of her changed
capacity. However, such contention cannot hold any water in the peculiar facts
and circumstances of the present case. Defendant No. 5 had in fact supported
the stand of defendants 1 and 2 to the effect that item Nos. 9 and 17 were the
self-acquired properties of Defendant Nos. 1 and 2 respectively. In view of such
stand, even if she would have been specifically served with notice in her capacity
as a legal representative of Defendant No. 1, there would have been no occasion
for her to claim any independent right inconsistent with her original stand.
Moreover, her interest can be said to have been substantially represented by
other defendants, namely, defendants 2 and 3, who had taken similar plea. In
such view of the matter, the plaintiff/appellant cannot derive any benefit by
taking shelter under a technical plea, more specifically so, keeping in view his
stand vis-a-vis the stand of Defendant No. 5. The first contention is therefore
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liable to fail.

14. The second and third contentions being inter-connected, may be
conveniently taken up together. The submission of the learned counsel for the
appellant is to the effect that in view of the finding that several other properties,
apart from item No. 13, are also joint family properties, it must be taken that the
joint family had sufficient surplus, and therefore, the property under item Nos. 9
and 17 could have been purchased from out of such joint family property surplus
and in the absence of any specific proof by defendants 1 and 2 that such
property had been purchased from out of their separate funds, they must be
taken to be the joint family properties as was done by the trial Court. He has
further submitted that without keeping in view the settled principle of law on this
aspect, the learned single Judge has discarded such contention merely on the
footing that the plaintiff had failed to prove his case.

15. From the materials on record it appears that there is no dispute that item No.
13 was admittedly the ancestral property. It is the specific case of Defendant No.
1 that such property was given to him in partition. The extent of property is
hardly less than two acres. Defendant No. 1 in his evidence has categorically
stated that income from such property was not sufficient to maintain the family.
In the absence of any specific cross-examination elucidating anything contrary, it
cannot be said that there was any surplus income from such meagre property,
which was sufficient for acquiring other properties. Therefore, so far as the
property purchased by Defendant No. 2 is concerned, the presumption that if
there is sufficient nucleus the acquisition by a member of the joint family can be
said to be from out of such surplus is not attracted. Apart from the above, it is
admitted that Defendant No. 2 was employed as a teacher, and therefore, he had
independent source of income.

16. The contention of the counsel for the appellant that in view of the finding of
the trial Court that other properties were blended with joint family properties,
the extent of joint family property thereby became much bigger, and therefore,
sufficient to generate sufficient surplus, though attractive, is also not acceptable.
It is of course true that the trial Court has passed a decree for partition in
respect of several properties including the property given to Defendant No. 1 by
his paternal uncle on the footing that the properties had been blended with joint
family properties. However, in the absence of any specific evidence, it cannot be
assumed that by the time of acquisition by Defendant No. 2 the property has
been blended. Therefore, it is difficult to come to any conclusion that because of
the bigger extent of the joint family properties there was sufficient surplus
making it possible for purchase of property relating to item No. 17.

17. So far as the property in the name of Defendant No. 1 is concerned, the
learned counsel appearing for the appellant has submitted that Defendant No. 1
as admittedly being Karta and there being no separate income, and even
assuming that there is no sufficient surplus from the joint family property, the
burden is on Defendant No. | to prove that such property had been acquired
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without the help of the joint family properties.

18. The general rule applicable to presumptions relating to joint family properties
have been stated and restated in many decisions. In Appalaswami v.
Suryanarayanamurthi and Ors. AIR 1947 P.C. 189 it was observed:

"11. ..Proof of the existence of a joint family does not lead to the presumption
that property held by any member of the family is joint, and the burden rests
upon anyone asserting that any item of property is joint to establish the fact. But
where it is established that the family possessed some joint property which from
its nature and relative value may have formed the nucleus from which the
property in question may have been acquired, the burden shifts to the party
alleging self-acquisition to establish affirmatively that the property was acquired
without the aid of the joint family property...."

19. In Shrinivas Krishnarao Kango Vs. Narayan Devji Kango and Others, , the
Supreme Court cited the aforesaid observation from the decision of the Privy
Council with approval and went on to add:

"10. Whether the evidence adduced by the plaintiff was sufficient to shift the
burden which initially rested on him of establishing that there was adequate
nucleus out of which the acquisitions could have been made is one of fact
depending on the nature and the extent of the nucleus. The important thing to
consider is the income which the nucleus yields. A building in the occupation of
the members of a family and yielding no income could not be a nucleus out of
which acquisitions could be made, even though it might be of considerable value.
On the other hand, a running business in which the capital invested is
comparatively small might conceivably produce substantial income, which may
well form the foundation of the subsequent acquisitions. These are not abstract
questions of law, but questions of fact to be determined on the evidence in the
case."

20. Similar views were expressed in Mudi Gowda Gowdappa Sankh Vs. Ram
Chandra Ravagowda Sankh, .

21. In a later decision of the Supreme Court AIR 2003 3800 (SC) , all such
earlier decisions have been noticed and the same principle has been reiterated.

22. The above well settled principle is accepted by all concerned. However, the
learned counsel appearing for the appellant has submitted that in addition to
such general principle, which is applicable to acquisition by a junior member of
the coparcenary as well as the manager or Kartha of the coparcenary, a further
principle is applicable in case acquisition is by the Kartha himself. He has
submitted that even where the existence of some income vyielding property is
proved and yet the person is unable to prove that claiming that there is sufficient
surplus from the income of the joint family property, if it is proved that Kartha or
the manager had no independent source of income, such acquisition should be
presumed to be out of the joint family at the disposal of the Kartha and it is for
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the Kartha to prove that the property is his own separate acquisition. For the
aforesaid purpose, learned counsel for the appellant has placed reliance upon the
decision of the Supreme Court Mallesappa Bandeppa Desai and Others Vs. Desai
Mallappa and Others, , and the decision of a learned single Judge of this Court
Sankaranarayanan and Another Vs. The Official Receiver, Tirunelveli and Others, ,
and also certain observations made in several other decisions subsequently.

23. Learned counsel appearing for the respondents on the other hand has
combated these aspects of the submission and submitted that unless it is proved
that there was sufficient surplus out of the joint family property, no such
presumption can be raised even if the property is acquired in the name of the
kartha. For the aforesaid purpose, she has placed reliance upon the decisions
Muniappa Naicker v. Balakrishna Naicker 1998 (2) LW 259; Amirthalingam v.
Uthayathamma and Ors. 1999 (2) LW 713; and Ranganayaki Ammal and Ors. v.
V. Balakrishna Naidu and Ors., 2002 (3) LW 809.

24. In Mallesappa Bandeppa Desai and Others Vs. Desai Mallappa and Others, , it
was observed:

"15. In this connection it is necessary to bear in mind that respondent-1 has not
shown by any reliable evidence that the expenses for the said litigation were
borne by him out of his pocket. It is true that both the Courts have found that
respondent-1 purchased certain properties for Rs. 600 in 1925 (Ex.B-4). We do
not know what the income of the said properties was; obviously it could be on
any significant order; but, in our opinion there is no doubt that where a manager
claims that any immovable property has been acquired by him with his own
separate funds and not with the help of the joint family funds of which he was in
possession and charge, it is for him to prove by clear and satisfactory evidence
his plea that the purchase money proceeded from his separate fund. The onus of
proof must in such a case be placed on the manager and not on his coparceners."

(Emphasis added)

25. This decision of the Supreme Court was followed in Sankaranarayanan and
Another Vs. The Official Receiver, Tirunelveli and Others, .

26. The observations in Sonnappa Iyer v. K.R. Ramuthaiammal and 6 Ors., 1994
(1) LW 273, to the following effect:

"...Thus, the evidence on record conclusively shows that the first defendant had
ancestral properties comprising of houses and was running a business which was
also ancestral. He had no other source of income with which he could have
purchased properties of his own. When there is no evidence as to his
independent source of income and when he admittedly was the manager of the
undivided family consisting of himself and his sons, the presumption under the
Hindu Law has to be drawn and the property should be presumed to be joint
family property...."

(Emphasis added)
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also supports the stand of the appellant.

27. In Thambiran Naicker and Anr. v. Duraiswamy Naicker and 10 Ors., 1996 (2)
LW 422, a learned single Judge relying upon the latter observation in Sonnappa
Iyer v. K.R. Ramuthaiammal and 6 Ors., 1994 LW 273, observed:

"15. ..The defendants who are in management are bound to account the
management and their possession is that of a Trustee. It is for them to prove
that no part of the family income was made use of for acquiring "C" Schedule
items. A similar question came for consideration by this Court, and the same is
Sonnappa Iyer Vs. K.R. Ramuthaiammal and Others, ...."

28. However, in the two later decisions, namely, Muniappa Naicker v. Balakrishna
Naicker 1998 (2) LW 259 and Amirthalingam v. Uthayathamma and Ors. 1999
(2) LW 713 the very same learned Judge seems to have taken a slightly different
view by recounting the general principle applicable as reflected in the decisions
Appalaswami v. Suryanarayanamurthi and Ors. AIR 1947 P.C. 189; Shrinivas
Krishnarao Kango Vs. Narayan Devji Kango and Others, ; and Mudi Gowda
Gowdappa Sankh Vs. Ram Chandra Ravagowda Sankh, .

29. Apart from the aforesaid decisions, which have been cited at the bar, we
have come across several decisions of this Court and one decision of Allahabad
High Court. In Bhagwant Kishore and Another Vs. Bishambhar Nath and Others, ,
it was observed:

"4. As already observed Har Narain was possessed of some ancestral property,
which was the right to receive a moiety share of the offerings. Har Narain was
the Karta or the manager of the joint Hindu family consisting of himself and his
sons. I have not the least doubt that when a purchase is made by the Karta or
manager of a joint Hindu family and it is proved that he was in receipt of an
income on behalf of the joint Hindu family, and it is not proved that he had any
separate source of income, the presumption to be made is that the purchase was
made by the Karta on behalf of the family from family funds, unless the contrary
is proved.

5. Learned counsel contends that it is not enough to prove that the family had
some income but before the presumption can be made it should be proved that
the income was such as to leave a surplus available for the purchase. I am aware
of the rulings in which it has been held that the mere existence of ancestral
nucleus is not enough but that it must be proved that the nucleus was a fruitful
nucleus, namely that the nucleus was such as to give rise to a presumption that
the purchase might have been made out of it. But if I am not mistaken it was
definitely proved in all these cases that the nucleus was so meagre that the
purchase could not have been made out of that. The further question upon which
the decision of this case depends is that if it is not known either way, whether
the nucleus was so meagre that the purchase could not be made out of it or
whether the nucleus was sufficient to enable the purchase to be made, what is
the presumption to be made about it. In my opinion when no other source of
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income is disclosed from which the property could be purchased and all that is
known is that the family possessed some ancestral nucleus the presumption to
be made is that the nucleus was sufficient to enable the purchase of the property
to be made. I have, therefore, come to the conclusion that the finding of the
lower appellate Court with regard to the nature of the property, namely that it is
joint family property is not vitiated by any error of law."

30. In Appeal No. 75 of 1973, Ramiah and Anr. v. Pechi Ammal and Ors. 1977
TLNJ 7 disposed of on 18.11.1976, a Division Bench of this Court after noticing
the general principle that if a coparcener comes to Court asserting certain
properties standing in the name of another member of the family should be
brought to the hotchpot for the purpose of division, then the burden is on the
challenging coparcener to prove by material and clinching evidence that the
source of purchase price of that properties in the name of the challenged
coparcener emanated from the surplus income of the admitted joint family
properties, observed:

"... These general observations are susceptible to an exception, if the challenged
coparcener is the manager. If the properties are acquired by a manager of a
Hindu Joint family and if those properties stand in his name and if such
acquisitions are made in the course of his management as manager of the joint
family, then the burden shifts on him to establish that such properties are his
own and they are not joint family properties. In a case where such acquisitions
are questioned, it is not for the challenging coparcener to establish as already
expressed by us; but it is for the challenging manager to show by independent
evidence that the acquisitions made by him and in his name are the result of an
independent activity of his, totally unconnected with the joint family nucleus or
its income. These are well-established propositions. In 1962 (2) ML] 154 the
Supreme Court had occasion to consider nature and content of the burden of
proof in such situations. It expressed the view that where the manager claims
any Immovable property acquired by him with his separate funds and not with
the help of the joint family funds of which he was in possession and charge, it
was for him to prove by clear and satisfactory evidence his plea that the
purchase-money proceeded from his separate fund. The onus of proof must in
such a case be placed on the manager and not on his coparceners. There is,
therefore, high authority for the proposition that it is for the first defendant
whom we have characterised as the manager of the present joint family to prove
that any acquisitions standing in his name are his properties."

31. The decision of the Supreme Court in Mallesappa Bandeppa Desai and Others
Vs. Desai Mallappa and Others, and the subsequent Division Bench decision in
Ramiah and Anr. v. Pechi Animal and Ors. 1977 TNL] 7 was followed by a learned
single Judge in M. Krishnan v. Ramaswamy and Ors. 1984 (97) LW 406 wherein
after recognising the general principle, exception in the case of acquisition by the
manager was recognised. It was observed:

"10. ...Therefore, even though the respondents have not proved what was the
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income derived from the joint family property and what amount would have
remained as surplus after the expenses of the joint family had been met, there is
a high degree of possibility that there must have been some surplus and that the
properties must have been yielding adequate income for supporting all the
members of the family. In such circumstances there is certainly scope for
inferring that there should have been certain amount of surplus and from out of
the surplus, the suit property might have been purchased."

32. In K.V. Duraisamy and Another Vs. D. Perumalsamy and Another, , after
coming to the conclusion that there was some joint family nucleus, it was
observed:

"8. ... Since he was the manager of the family at the time of acquisition of the
lands, as it has been laid down by the Supreme Court in Mallesappa Bandeppa
Desai and Others Vs. Desai Mallappa and Others, , it is for him to prove by clear
and satisfactory evidence that the lands were acquired by him with his own
separate funds and not with the help of joint family funds of which he was in
possession and charge. The onus of proof must in such a case be placed on the
manager and not on the coparceners...."

33. The fine distinction in such matters seems to have been recognised by a
Division Bench of this Court in M. Rangammal and Ors. v. B. Balavenkatesan
2002 (3) MLJ 187 wherein it was observed:

"26. ...We cannot therefore accept Mr. Srinivasan's arguments as regards the
nature of the properties on the ground that there is no evidence with regard to
the income from the leasehold property. This proposition goes against the very
grain of the concept of Hindu Joint Family. Being the joint family Manager he has
certain advantages as well as handicaps. In contradistinction to a property
standing in the name of a junior member being treated as his separate
acquisition, unless the contrary is proved, in the case of the Kartha it is the other
way about and if he has to claim any real estate standing in his name as his own
he has to do a lot of explaining how he had not touched the joint family funds for
acquiring it, and utilised his own independent means which was always so
identifiable, how he had brought it into the common hotchpot and so on and so
forth, he or persons claiming under him as his separate property have a tough
job ahead.”

34. This slight distinction in the matter relating to presumption in respect of the
property acquired by the Kartha seems to have been recognised in Mayne's
Treatise on "Hindu Law & Usage", 14th Edition (1996), page 653, wherein while
concluding that onus is on the coparcener to prove nucleus, it has been observed:

"...The case of the manager however is somewhat different from that of the
ordinary coparcener. Where there is an acquisition by the manager in his own
name and there is no independent source of income, the presumption arises that
the new acquisition was joint family property. Where the manager claims that
what is acquired is his separate property he should prove that he had acquired it
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with his separate funds."

35. It may be noticed that in the decision of the Supreme Court AIR 2003 3800
(SC) , the decision Mallesappa Bandeppa Desai and Others Vs. Desai Mallappa
and Others, , has been distinguished on facts, but the learned Judges have not
disapproved of such decision.

36. In the decisions of the learned single Judge, relied upon by the counsel for
the respondents, there is no reference to earlier decision Sankaranarayanan and
Another Vs. The Official Receiver, Tirunelveli and Others, , nor there is any
reference to the decision of the Division Bench reported in summary form in
Ramiah and Anr. v. Pechi Animal and Ors. 1977 TLN] 7 . Similarly, the decision of
the Supreme Court in Mallesappa Bandeppa Desai and Others Vs. Desai Mallappa
and Others, , seems to have not been noticed. From the decisions of the
Supreme Court in Mallesappa Bandeppa Desai and Others Vs. Desai Mallappa and
Others, , Sankaranarayanan and Another Vs. The Official Receiver, Tirunelveli and
Others, , and also from the observations made by the Allahabad High Court in
Bhagwant Kishore and Another Vs. Bishambhar Nath and Others, and in Mayne''s
Treatise on "Hindu Law & Usage", and all other decisions noticed above, it is
apparent that an exception is carved out in the matter relating to acquisition in
the name of Karta, where it is proved that Karta had no independent income and
he is in possession of some nucleus and not necessarily sufficient nucleus of the
joint family property. In such a case, even where sufficient nucleus is not proved
but existence of some nucleus is proved and it is further proved that Karta or
Manager, in whose name property had been purchased, had no independent
income, the burden is shifted to the Karta to prove that the property has been
acquired without the aid of the joint family and with the own separate income of
the Karta or the Manager. We hasten to add that such principle is inapplicable,
where it is shown that Karta has some separate and independent income, in
which event, the normal principle that it is for the person claiming a particular
acquisition to the joint family property to prove that there was sufficient surplus
from the joint family property from out of which the property in question could
have been acquired.

37. The decisions relied upon by the counsel for the respondents to the extent
that they have ignored this exception based on Mallesappa Bandeppa Desai and
Others Vs. Desai Mallappa and Others, , must be taken to have stated the
position of law in general way.

38. Though the proposition of law advanced by the learned counsel for the
appellant is accepted and in that sense it can be said that he has won the "legal
battle", we are afraid he has not won the war. In the present case, it is apparent
that before acquisition of property relating to item No. 9, the other properties
have been settled with Defendant No. 1 by his paternal uncle. Compared to the
extent of the joint family property as well as the extent of the property acquired,
the extent of such gifted property was much more. Thus, it cannot be said that
at the time when acquisition was made in respect of property under item No. 9,
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Karta had no other independent source of income. It is of course true that the
property gifted by the paternal uncle of Defendant No. 1 has been subjected to
partition as per the decree of the trial Court and such decree though initially
challenged, has not been touched by the learned single Judge. In view of the
finding of the trial Court regarding blending, we accept the contention of the
appellant is that there was blending of the property of Defendant No. 1. However,
still then it cannot be assumed that by the time of acquisition in 1931 such
property had been blended. There is no specific evidence or finding as to when
the blending took place. Therefore, it cannot be said that Defendant No. 1 did
not have any independent source of income. Apart from the above, Defendant
No. 1 in his evidence has stated about his cultivation of other properties as a
cultivating tenant. Even though the learned counsel for the appellant sought to
challenge such evidence by contending that no documents have been produced,
we do not find that such statement of Defendant No. 1 has been in any way
shaken in cross-examination. From the above, it is apparent that apart from
meagre ancestral property, Defendant No. 1 had access to other agricultural
properties as a donee and as a cultivating tenant. Therefore, the principle of law
relied upon by the learned counsel for the appellant is of no avail.

39. In view of the above conclusions, the appeal is liable to be dismissed.
However, there would be no order as to costs.
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