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Judgement

K.J. Sengupta, J.:

During pendency of the writ petition further development admittedly had taken
place. The assessment order in relation to which the amount in question was
recovered from the joint account, has been set aside by the concerned appellate
authority, namely, the Commissioner (Appeals) concerned. Therefore, according
to the decision of the Commissioner (Appeals) this amount has become
refundable but the department has taken this matter before the Tribunal and the
appeal before the Tribunal is pending. Under such circumstances I observe that
since initially the order of assessment was set aside, therefore, the recovery
proceeding u/s 226(3) had become infructuous for the time being subject to
decision of the Tribunal. Therefore, the petitioner for the time being should not
be deprived of getting back his money. It appears to me this money was realised
in relation to the alleged dues of the writ petitioner from the joint account and
without observing other formalities. Therefore, justice would be sub-served by
the following orders.

I direct the department concerned to refund a sum of Rs. 24,511 to the
concerned bank from where this money was withdrawn. Such refund shall be
effected within a period of four weeks from the date of communication of this
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order. On receipt of the aforesaid amount the bank concerned shall keep the
same in a short-term fixed deposit and such fixed deposit shall be held by the
writ petitioner and a xerox copy of the fixed deposit shall be supplied to the
department concerned. Until decision of the Tribunal the aforesaid fixed deposit
shall not be allowed to be encashed. If required the fixed deposit shall be
renewed for similar terms or for longer terms as the situation will so demand.

2. I give liberty to the petitioner to pray for other reliefs namely, interest for
wrongful realisation of the money after decision of the Tribunal. This order is
passed without prejudice to the rights and contentions of the parties which might
be taken before the Tribunal. The Tribunal is directed to hear out the appeal
pending before it in relation to the aforesaid assessment order within a period of
three months from the date of communication of this order.

The writ petition is thus dispose of

3. There will be no order as to costs.
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