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Judgement

K. Vinod Chandran, J.—The petitioner is aggrieved with the proceedings taken for
realising the liability mulcted under Ss. 7Q and 14B of the Employees'" Provident
Funds and Miscellaneous Provisions Act, 1952 (for brevity, "E.P.F. and M.P. Act").
The petitioner's specific contention is that, the petitioner had taken a Cashew
Factory on lease from the 3rd respondent and the liability now sought to be
realised is the liability prior to the said period of lease. The petitioner also
contends that, no orders were issued under S. 7Q and 14B of the E.P.F. and M.P.
Act. The petitioner had taken lease of the factory premises from the 3rd
respondent for a period of 20 years as per Ext. P1 Lease Deed, dated
26.10.1999. True, there is a clause in the said agreement that, the petitioner
would not be liable for any dues to the Government prior to such orders. No such
agreement between the parties can interdict a recovery based on a statutory
provision, which will be noticed later. In any event, the Provident Fund
authorities initiated enquiry under S. 7A of the E.P.F. and M.P. Act, which
culminated in Ext. P2 order being passed. Ext. P2 order dated 19.7.2000; sought
coverage between the period 12/1996 and 07/1998 i.e., prior to the lease of the
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petitioner. However, the petitioner being in possession of the Cashew Factory was
issued with notice and the assessment order was passed as evident at Ext. P2.

2. The petitioner was before this Court contending that the petitioner is only a
lessee and the prior liability cannot be mulcted on the petitioner. Before this
Court, the petitioner undertook to satisfy the contribution. Hence, this Court
directed that the contribution would be satisfied and the interest and other dues
would depend upon the final decision in the matter. Subsequently, notices have
been issued under Ss. 7Q and 14B of the E.P.F. and M.P. Act by Ext. P4. The
petitioner filed Ext.P5 objection, which were not considered and the petitioner
was issued with a notice of demand as per Ext.P6. The petitioner contends that
after the objections were filed, Ext.P8 dated 23.06.2005 alone was issued, which
is not an order as contemplated under Ss. 7Q and 14B of the E.P.F. and M.P. Act.

3. Dealing with the first contention that the petitioner would not be liable, it is to
be noticed that S. 17B of the E.P.F. and MP. Act mulcts such liability on the
transferee of an establishment to the extent of the assets so transferred. S. 17B
of the E.P.F. and M.P. Act is extracted hereunder:--

"Where an employer, in relation to an establishment, transfers that establishment
in whole or in part, by sale, gift, lease or licence or in any other manner
whatsoever, the employer and the person to whom the establishment is so
transferred shall jointly and severally be liable to pay the contribution and other
sums due from the employer under any provision of this Act or the Scheme or
[the [Pension] Scheme or the Insurance Scheme], as the case may be, in respect
of the period up to the date of such transfer;

Provided that the liability of the transferee shall be limited to the value of the
assets obtained by him by such transfer.]"

4. The petitioner relies on a decision of the Division Bench of the Karnataka High
Court reported in The Regional Provident Fund Commissioner, Mangalore Vs. M/s.
Karnataka Forest Plantations Corporation Limited, Bangalore, (2000) 86 FLR
791 : (2000) 2 KarL] 198 : (2000) 1 LL] 1134 , which stated so:--

"Section 17B cannot be interpreted to mean that the transferee-employer would
be liable also to pay penalty for the default committed by the previous employer
during the period anterior to the transfer. The penalty as correctly interpreted by
the learned Single Judge cannot be treated as either "contribution" or as "other
sums due from the employer". Such an interpretation would be opposed to the
principles of natural justice. Penalty cannot be saddled on somebody who is not

guilty."

5. True the penalty cannot be saddled on a person, who is not guilty of the delay
in the contributions. Hence, what would be required is a proceeding initiated
against the 3rd respondent itself. The petitioner also would have to be heard
since he is in possession of the establishment at present. If penalty is mulcted on
the 3rd respondent, then definitely, the amounts mulcted as damages under Ss.
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7Q and 14B of the E.P.F. and M.P. Act would amount to "sums due under the Act"
and then the petitioner as a subsequent transferee would have to satisfy the
liability, to save distress action on the property, in which the petitioner is running
a Cashew Factory on lease. The petitioner would not have any personal liability
to satisfy the dues as such. The liability would be limited to the extent of the
value of the assets, if any transferred; as per the proviso to S. 17B of the E.P.F.
and M.P. Act.

6. The proceedings for realisation of penalty interest or even contributions, can
only be against the assets transferred by the earlier owner to the subsequent
owner. In the present case, it is also contended that since the petitioner is in
possession only as a lessee; there is no transfer of assets as such. The Provident
Fund Organisation even then, would be entitled to proceed against the
immovable property and the factory building in which the petitioner is carrying
on business as a lessee of the 3rd respondent.

7. The property even now belongs to the 3rd respondent, definitely, no penalty
can be cast on the petitioner, a subsequent transferee, for the period in which
the establishment was carried on by the 3rd respondent. However, with all the
respect at my command, this Court is not inclined to agree with the proposition
laid down in the aforesaid decision that penalty would not include "other sums
due from the employer". It has to be declared that if at all, the liability is cast on
the 3rd respondent, then the 2nd respondent can be proceeded with only as
against the assets, which stood transferred from the 3rd respondent to the
petitioner. Herein, there is no such transfer effected is the contention, since, the
petitioner is carrying on the operations as per a lease agreement.

8. It is to be further noticed that, there is no order-passed under Ss. 7Q or 14B
of the E.P.F. and M.P. Act. After notice was issued as indicated in Ext.P4, only
Ext.P8 dated 23.06.2005 was issued. The respondent also does not in their
counter affidavit produce any other order, but, Ext.R1(a). Ext.P8 [Ext.R1(a)] can
only be considered as a decision on the question of liability to pay interest and
penalty as indicated in Ext. P3 judgment Ext. P8 would stand modified on the
question of liability under S. 17B of the E.P.F. and M.P. Act to be only to the
extent of the value of the assets transferred by the earlier owner to the
petitioner. There is no order determining the liability under Ss. 7Q and 14B of the
E.P.F. and M.P. Act, as such, as of now. The respondent Organisation would be
entitled to proceed as provided under Ss. 7Q and 14B of the E.P.F. and M.P. Act
against the 3rd respondent. The 3rd respondent who was the owner of the
establishment during the subject period will have to be issued notice before the
same is determined. The petitioner also shall be issued with notice, since, the
petitioner is at present the occupier of the premises. However, the penalty and
interest even if determined as against the 3rd respondent, it could be enforced
as against the petitioner only to the extent as directed herein above.

The Writ Petition would stand allowed with the above observations.
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