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Judgement

A.L. Dave, J.—Heard Mr. Bavishi, learned advocate for the petitioners, Mr. Y.U.
Malik, learned advocate for respondent No.1 and Mr. S.P. Dave, learned
Additional Public Prosecutor for respondent No.2.

2. Rule. Mr. Malik waives service of Rule on behalf of respondent No.1 and Mr.
Dave service on behalf of respondent No.2. Keeping in mind the special
circumstances and at the request of learned advocates for the parties, the matter
is taken up today final hearing.

3. Petitioners are the accused persons in respect of a complaint lodged by
respondent No.2 for offences punishable under Sections 406 and 114 of Indian
Penal Code. The complaint came to be lodged before the learned Judicial
Magistrate, First Class, Valiya, alleging that that petitioners No.1 and 2 were the
driver and owner, respectively, of truck No.KA 19 7183, which was loaded with
goods to be sent to a particular destination. The truck met with an accident and,
therefore, the goods loaded in the truck were not delivered at the destination
and this is how they have committed criminal breach of trust. On basis of that
complaint, an F.I.R. came to be registered M.Case No.3 of 1999 by Valiya Police

Downloaded from CourtKutchehry — https://dev.courtkutchehry.com/judgments/praveenkuma-josef-disilva-appellant... Page 1 of 2



Station. This is the subject matter of challenge in this petition.

4. The case of the petitioners is that petitioner No.1 is the driver and petitioner
No.2 is the owner of the truck and are plying the truck for hire. The truck had
come to Gujarat and was loaded with float glasses to be taken from Ankleshwar
to Mangalore. Unfortunately, the truck met with an accident on the way and
while truck was lying at the spot and the driver had gone for lodging F.I.R. and
taking necessary steps for securing insurance, etc., the goods which were lying
at the spot came to be stolen. Contemporaneous record is available to show that
the truck met with an accident and an F.I.R. was lodged. Therefore, there is lack
of mens rea and, therefore, the petition may be allowed.

5. Mr. Bavishi has argued what is advanced in the petition. He also submitted
that following the theft, the petitioners made inquiries only to learn that the local
Police Inspector was himself a party to the theft of the float glasses loaded in the
truck which he has sold away. A complaint in this regard has been made to
Superintendent of Police and on basis of that complaint to Superintendent of
Police, investigation is made, FI.R. is registered and charge sheet is being
awaited and, therefore, Mr. Bavishi submitted that the petition may be allowed.

6. Mr. Malik has strongly opposed this petition. He submitted that the
complainant's right is badly affected. He is incurred a loss of Rs.2 lakhs in this
regard.

7. Considering rival side contentions, it is amply clear that the truck was loaded
at Ankleshwar for goods being carried to Mangalore and the truck met with an
accident. It is also not controverted by the other side that an F.I.R. is lodge for
the accident. It is also clear that the petitioners have lodged a complaint against
the concerned Police Inspector for the theft of the goods loaded in the truck
which was lying at the spot of the accident and steps are being taken by the
Superintendent of Police concerned for the purpose. In this view of the matter, it
cannot be said that there was any mens rea. There is no question of any criminal
breach of trust. It is the accident that is responsible for non-delivery of the goods
and the complaint, therefore, cannot be permitted to be proceeded with any
further against the petitioners. In this view of the matter, the petition is allowed.
The complaint before learned Judicial Magistrate, First Class, Valiya, sent to
Police for investigation and registered as M. Case No.3 of 1999 is hereby
quashed. Rule is made absolute accordingly. Direct service permitted.
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