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Judgement

The petitioner Smt.Prem Kanwar being the wife of Shri Surendra Singh
(hereinafter referred to as 'the detenue' for short) has approached this Court for
assailing the order dated 04.06.2018 (Annex.3) whereby the detenue was placed
under detention for a period of one year from the date of his initial arrest by
resorting to the provisions of the Rajasthan Prevention of Anti-Social Activities
Act, 2006 (hereinafter referred to as 'the Act of 2006’ for short).

Facts in brief are that the detenue is alleged to be a history-sheeter residing in
the village Novi P.S.Sumerpur, District Pali. An earlier order of detention dated
03.02.2012 came to be passed against the detenue by the learned District
Magistrate, Pali with reference to numerous criminal cases registered against
him. The detenue challenged the said order of detention passed against him
through his brother Jaspal Singh by filing D.B. Writ (Habeas Corpus) Petition
No.5118/2012 (Jaspal Singh Vs. State of Rajasthan & Ors.) which was decided by
Hon'ble Division Bench of this Court by order dated 27.8.2012 holding that the
notification authorizing the District Magistrates to exercise powers under the Act
were issued by the State Government without being satisfied that such powers
should be conferred upon the District Magistrates concerned under Section 3(1)
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of the Act of 2006. Accordingly, the order of detention passed against the
detenue Shri Surendra Singh was quashed vide judgment dated 27.8.2012. It
appears that after the order of detention was quashed, the detenue was again
found indulged in criminal activities and no sooner, he was released on bail, the
District Magistrate, Pali proceeded to pass a fresh order of detention dated
3.5.2018 against the detenue with reference to the cases previously registered
against him and in addition thereto, some more cases which came to be
registered against him in the intervening period. The detention was sponsored by
the Superintendent of Police, Pali and the District Magistrate, Pali, expressing
satisfaction with the recommendations of the Superintendent of Police, Pali,
proceeded to pass the order dated 03.05.2018 (Annex.2) in exercise of the
powers under Section 3 (1) (2) of the Act of 2006 whereby the detenue was
directed to be detained at Central Jail, Jodhpur. The matter of the detenue was
placed before the advisory board who recommended affirmation of the detention
order and pursuant thereto, the State Government confirmed the detention of
the detenue for a period of one year from the date of his detention vide order
dated 04.06.2018 (Annex.3). The petitioner, being the wife of the detenue Shri
Surendra Singh has approached this Court by way of this writ petition filed under
Article 226 of the Constitution of India for assailing the order of detention passed
against the detenue.

Shri N.K. Bohra, learned counsel representing the petitioner vehemently and
fervently urged that the detention of the detenue Surendra Singh vide order of
detention dated 03.05.2018 (Annex.2) confirmed vide order dated 04.06.2018
(Annex.3) is grossly illegal, arbitrary and perverse and rather amounts to a
contempt of this Court's Judgment dated 27.08.2012 passed in the earlier round
of detention. He submitted that the earlier detention order issued against the
detenue virtually on the same grounds which form the basis of the present
detention order, was quashed by the High Court by exercising its high
prerogative writ jurisdiction and thus, it was highly arbitrary and highhanded for
the detaining authority to have used the very same grounds for passing a fresh
order of detention against the detenue. He further urged that the order of
detention suffers from gross non-application of mind to material facts inasmuch
as the detaining authority failed to consider the important circumstance that the
detenue was in custody for a period of almost three years before the detention
order came to be issued. There was no material to show that during this period
of three years, the detenue acted in any manner which could be considered as
being prejudicial to public order. He further urged that the requisite satisfaction
in terms of Section 3 of the Act of 2006 is totally lacking from the order of
detention and as such, the same is liable to be struck down.

Per contra, Shri S.K. Vyas, learned Additional Advocate General vehemently and
fervently opposed the submissions advanced by Shri Bohra. He urged that after
the previous detention order issued against the detenue had been quashed, he
was again found indulged in numerous criminal activities, most of which were
causing serious threat to public order and as such, the detaining authority was
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absolutely justified in passing the fresh order of detention against the detenue so
as to curb his prejudicial activities and to save the public at large from the anti-
social activities of the detenue. He further contended that the detaining
authority, while passing the fresh order of detention, duly applied its mind to the
fact that the detenue was in custody for a period of 3 years after quashing of the
previous order of detention and that the fresh order of detention was
necessitated because of the fresh criminal activities of the detenue which in
themselves constitute independent grounds so as to justify issuance of a fresh
order of detention. In this regard, he referred to Section 6 of the Act of 2006 and
implored the Court to dismiss the habeas corpus petition as being devoid of merit.

We have given our thoughtful consideration to the arguments advanced at the
Bar and have gone through the material available on record.

The most significant and forceful contention of Shri Bohra for assailing the order
of detention was that the detenue had been previously detained by the detaining
authority under the provisions of the Rajasthan Prevention of Anti-Social
Activities Act, 2006 mostly on common grounds which constitute the foundation
of the present order of detention and that while passing the fresh order of
detention, virtually the same grounds were relied upon by the detaining authority
without even adverting to the significant fact that the previous detention order
was quashed by the High Court in the exercise of its high prerogative writ
jurisdiction.

For appreciating this argument, we have perused the grounds of detention used
to detain the detenue in the previous round as well as the present set of grounds
of detention. We find that other than a few fresh criminal cases, registered in the
intervening period, most of the incidents which have been relied upon by the
detaining authority for passing the order of detention are common in both the
detention orders. The most striking feature of the matter is that while passing
the fresh order of detention, the detaining authority failed to take into account
and totally ignored the fact that the previous order of detention issued against
the detenue on mostly common grounds was quashed by the High Court. The
total ignorance shown by the detaining authority to this material fact reflects
gross non-application of mind while passing the fresh order of detention and
rather amounts to showing total disrespect to the High Court's judgment dated
27.8.2012. Notwithstanding that, we feel that the contention advanced by
learned Govt. Advocate that the detention order is valid as it deemed to have
been passed individually on each ground as the same are severable, has to be
considered in light of the plain language of Section 6 of the Act of 2006 which
reads thus:

"6. Grounds of detention serverable .- Where a person has been detained in
pursuance of an order of detention under Section 3 which has been made on two
or more grounds, such order of detention shall be deemed to have been made
separately on each of such grounds and according.-
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(a) Such order shall not be deemed to be invalid or inoperative merely because
one or some of the grounds is or are.-

(i) Vague,

(ii) non-existent,

(iii) not-relevant,

(iv) not connected or not proximately connected with such person, or

(v) invalid for any other reason whatsoever, and it is not, therefore, possible to
hold that the State Government or the authorized officer making such order
would have been satisfied as provided in Section 3 with reference to the
remaining ground or grounds and made the order of detention.

(b) the State Government or the authorized officer making the order of detention
shall be deemed to have made the order of detention under the said section after
being satisfied as provided in that section with reference to the remaining ground
or grounds."

The direct implication of this provision would be that the earlier set of grounds of
detention on which, the detenue was detained, would have to be eschewed (as
the order passed on the basis thereof was quashed by the High Court) from
consideration and it would have to be assumed that the fresh detention was
passed on the remaining grounds. For this purpose, we have examined the
grounds of detention formulated by the detaining authority for detaining the
detenue Surendra Singh afresh. In addition to the incidents which were relied
upon by the detaining authority for passing the previous order of detention, the
following instances were set out in the grounds so as to justify the order of
detention:-

"l a8 2017 H gof AT e fderor-

q.71.129/4.4.2017 oR1 384 \IGH Yfeid AT GARYR UTeff shAciel HAR Sware fAamd gaiRgz A fafea
o der &t for gafom Qrsflie 7 <ia HREE ShaqR 9 49t di ordy ageft & forg ureff & Al
TR 7742983031 W 304 HIETEd AR 7822965347 ¥ WM & ARA I eWfRAT & W 7.
129/4.4.2017 9RT 384 HIGH Yfeld AT YRR H &6l o d1¢ FHYM FfdsT rer rsiefie 9wr 104
dRIE 5.6.17 9T 384, 120 wgd & e foham T S SR ¢RI 9 YT 81 gferd srefierds, arelt gRi
SWRIeRT d2dl & G H YT Ihs IUcTeyl AR 7T

gfea srefteren, UTelt gRT SaTTd R T SWRIGd deat & Ig YATUId ¢ foh 3o srorielt <t geepdl @ wlieh
N~ Ud GHTST hl g # YR a4 3449 81 T gl uRiel} & faeg a9 st sifafaay &
U] &5 glehe 3 H fOaRTuT =et 38T € I8 Sravieft IR1a A1fthar 1 YRAIT &8 dfgdn & oream 16, 17 &
el Tehv0T S5F gleRe ATel g2 & A1 & gy SAfAfaH & +ff uemvr oof g2 & O eafery ot @i g
T ST & [ @axATe g 3ach! srqrrel} nfafafadt ot Aepwt & fold G S & dgd ot T
Friargal fawher gt W6t 81 SRt & faweg sifdiepisra gan, SgIuA, SR agett, SHTel, ARUIC, T o
TgTE, TR} HHATRAT § ARUIS T, Gferd sifarern # gid §T Yfeld TS IR BRR &R URR &l STHT Gd
S # 975 81d §T off 3rdy ayen & o) AURY i eeRTr enfe SIY STuRTel # AHG 9 %@ §1 5
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JTRTENT T TR IR TTeoT-eh AT TR e § 39 afad ohl THSTH 7 8T 9T Ug 37Tdeh gt 717 & foh emd
3MTEHY 55 faveeg TehUT ot ehRa AT =TaTerd & TaTdl 37 @ Shekid € Iod GRaidig G Waiide agd
GaxAT Y &1 §9F g, $9ch! idfafdai ava or 8 St ary 2 () Toy= gareT fa”iedt feharerary
sifafage (rsTamaT) 2006 & 3idifd gRWINT g 6t Joft F S17dT 8, Iaad roRTelt & SH-urg & TR
&I T g7 WY & T§ W 7T T AT & 39h o1 I} off 39 e § S giehe STURTY i ¥gd
g1 Foae o areHt Yaud 8 Sruvielt & Srfdiepier STRTfeeh UeheuTl # i dR R dif3dl ol ex1-awehrene
RISTHTHT e foam STt & s I8 srorrelt &t gt gont & o off s ehaHl # o1 g5 &

gferw srefteres, drell & Uaf fadic 23.11.2017 gRT 3 Al AT 8 fh I R sraxrelt
Tfafafdi S & off ey IR & W1 8 S JuRTel S 8id 81 Ad & WRT SIRAT ifh gd |
fa=ier 25.08.2015 ot TTerrt 78 RARIET <l fgerdra & are veft RRIE Sitd 7 fgweivs gieer wvsa &
3T GARYR hl dRG 8k X AT gRT ITAT TS TR BRINT o GATSTH GRslig ohl W of 11

3ot g1t # gfer srefleres Urell & uTsl shieh UTelt/TH. 31 &, /Iretaren/17/1550 faiies 01.05.2018 gRT
SFaTe ST T & b sravrelt & faeeg 30.04.2018 T gfo o & Tue gof g8 @ S A gar
g o sroxrelt @ e o=/ difsa aafaaal & 9o 8, 39 faeg &ot Uaull | Ta1gl &l ueigigl e ol
a1 g1 399 g gHiforg g fob sruxrelt &t simurifees nifafafeat adum & sReer 81"

Shri Bohra has placed on record copies of judgments passed in different cases
registered against the detenue wherein he was acquitted by competent courts of
jurisdiction, the details whereof are mentioned hereinbelow for the sake of ready
reference:-

S.No.

Cr.Case No.

Judgment Dated

By the Court

1

Sessions Case No0.10/2016
09.10.2017

Special Judge, SC/ST (PA) Act Cases, Sirohi.
2

Cr.Case No0.120/2012
21.10.2013

ACIM, Sumerpur, Pali.

3

Cr.Case No0.626/2014
13.11.2017
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ACIM, Sumerpur, Pali.

4

Sessions Case No0.28/2005

15.09.2005

Special Judge SC/ST (PA) Act Cases, Pali.
5

Cr.Case No0.948/2008

01.07.2016

Judicial Magistrate, Sumerpur.

6

Sessions Case No.75/2008

11.05.2016

Special Judge, SC/ST (PA) Act Cases, Pali.

Manifestly, the incidents of the year 2014 (F.I.R. No0.346/2014) & 2015 (F.I.R.
No.8/2015 & 116/2015) have no proximity with the instant detention order which
came to be passed in the Year 2018 and the same have to be termed as stale
grounds. Furthermore, it is an admitted case of the prosecution that the detenue
was in custody in relation to the F.I.R. No0.110/2015 and was released on bail in
the said case just before the passing of the fresh order of detention after being
incarcerated in prison for almost three years. The detenue was released from
custody in December 2017. From a bare perusal of the grounds of detention, it
becomes amply clear that the detaining authority failed to advert to the
important circumstance that the detenue was in custody for a prolonged period
of three years, just before the order of detention came to be passed against him.
From amongst the three fresh incidents (referred to supra) which were relied
upon by the detaining authority and even most of the earlier instances
mentioned in the grounds of detention, the detenue has been acquitted in
numerous of these cases as is evident from the pleadings and the documents
placed on record. The competent court has acquitted the detenue in connection
with the case registered in furtherance of F.I.R. No.8/2015 vide judgment dated
9.10.2017. From a perusal of the grounds of detention, it becomes clear that the
detaining authority failed to take into account the factum of acquittal of the
detenue in these cases and acting in a totally mechanical manner, utilized these
instances as grounds for detaining the detenue which shows a total non-
application of mind by the detaining authority. Needless to say that any criminal
case in which the detenue has been acquitted can also be utilized for passing an
order of detention under the Act of 2006, but in such a circumstance, it is
imperative for the detaining authority to consider the factum of acquittal of the
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detenue and assigh a reason as to why, despite that, the incident is being used
as a ground for passing the order of detention. If the order of detention is passed
without referring to the factum of acquittal, then manifestly the same would be
tainted by the vice of gross non-application of mind. Reference in this regard
may be had to the Hon'ble Supreme Court Judgment in the case of Ibrahim Bachu

Bafan Vs. State of Gujarat & Ors. reported in AIR 1985 SC 697 and Vashisht
Narain Karwaria Vs. State of U.P. & Anr. reported in 1990 AIR 1272.

In view of the discussion made hereinabove, we are of the firm opinion that the
detaining authority acted with gross indifference to material facts and even went
to the extent of ignoring the High Court's order quashing the order of detention
passed against the detenue and utilized most of the earlier grounds for passing
the fresh order of detention and thus, the impugned order is perverse, arbitrary
and suffers from total non application of mind to significant facts. Furthermore,
factum of acquittal of the detenue even in most of the fresh instances relied upon
as grounds to detain the detenue was also not considered by the detaining
authority in the right perspective and therefore also, we are of the firm opinion
that the impugned order of detention is liable to be struck down as having been
passed without applying mind to the material circumstances/orders/judgments
and hence, the same cannot be sustained.

In wake of the discussion made hereinabove, the writ petition deserves
acceptance and is hereby allowed. The impugned orders dated 3.5.2018
(Annex.2) and 4.6.2018 (Annex.3) whereby the detenue Surendra Singh S/o
Bhawani Singh was placed under detention is hereby quashed and set aside. The
detenue is in custody. He shall be released forthwith if not wanted in any other
case.
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